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Introduction

Overview of the Bankruptcy and Divorce connection

When and if a divorce client should explore bankruptcy?

Timing issues: If bankruptcy is inevitable, when should it be filed?
Chapter 13 versus Chapter 7

Bankruptcy Proof of Claims for marital debts

What type of debts and/or obligations resulting from a divorce decree
or property settlement are dischargeable (or not) in bankruptcy?

Child support
Alimony
Other support obligations (e.g., day care, medical bills)
Division of Property (Property Settlements)
0 Marital debt
0 Division of assets
0 Hold harmless requirements
Dischargeability of Marital Debts

Exclusive jurisdiction and purview of the Bankruptcy Court to
determine the nature of a debt or obligation.

Must a party to a property settlement object to a bankruptcy to
protect their claim?

Group Discussion, Common Scenarios, Q & A

Ethics: Recognizing & Avoiding Common Conflict of Interest Situations
in Bankruptcy & Divorce Proceedings

Who do | represent if husband and wife are in an active bankruptcy
proceeding and decide to go their separate ways?

Do | have a conflict of interest? Recognizing when a conflict has
arisen

I have a conflict...what do | do about it?

Do | have an obligation to address potential bankruptcy issues in
property settlement order and final decree?
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STATUTORY AUTHORITY



DOMESTIC SUPPORT OBLIGATION (“DSO"”) DEFINED:

Pursuant to 11 U.S.C. § 101(14A), the term “domestic support obligation™ means:

[A] debt that accrues before, on, or after the date of the order for relief in a case
under this title, including interest that accrues on that debt as provided under
applicable nonbankruptcy law notwithstanding any other provision of this title, that
is —

(A) owed to or recoverable by —

(i) a spouse, former spouse, or child of the debtor or such child’s-
parent, legal guardian, or responsible relative; or
(1) a governmental unit;

(B) in the nature of alimony, maintenance, or support (including assistance
provided by a governmental unit) of such spouse, former spouse, or child of the
debtor or such child’s parent, without regard to whether such debt is expressly so
designated,

(C) established or subject to establishment before, on, or after the date of the
order for relief in a case under this title, by reason of applicable provisions of —

(i) a separation agreement, divorce decree, or property settlement
agreement;

(i1) an order of a court of record; or

(ili) a determination made in accordance with applicable
nonbankruptcy law by a governmental unit; and

(D) not assigned to a nongovernmental entity, unless that obligation is
assigned voluntarily by the spouse, former spouse, child of the debtor, or such child’s
parent, legal guardian, or responsible relative for the purpose of collecting the debt.
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11 USC 523: Exceptions to discharge
Text contains those laws in effect on September 21, 2014

From Title 11-BANKRUPTCY
CHAPTER 5-CREDITORS, THE DEBTOR, AND THE ESTATE
SUBCHAPTER II-DEBTOR'S DUTIES AND BENEFITS
Jump To:
Source Credit
Future Amendments
Miscellaneous
References In Text
Amendments
Effective Date

§523. Exceptions to discharge

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this title does not discharge an
individual debtor from any debt-
(1) for a tax or a customs duty-
(A\) of the kind and for the periods specified in section 507(a)(3) or 507(a)(8) of this title, whether or
not a claim for such tax was filed or allowed;
(B) with respect to which a return, or equivalent report or notice, if required-
(i) was not filed or given, or
(i) was filed or given after the date on which such return, report, or notice was last due, under
applicable law or under any extension, and after two years before the date of the filing of the petition;
or

(C) with respect to which the debtor made a fraudulent return or willfully attempted in any manner to
evade or defeat such tax;

(2) for money, property, services, or an extension, renewal, or refinancing of credit, to the extent
obtained by-
(A) false pretenses, a false representation, or actual fraud, other than a statement respecting the
debtor's or an insider's financial condition;
(B) use of a statement in writing-
(i) that is materially false;
(ii) respecting the debtor's or an insider's financial condition;
(ii) on which the creditor to whom the debtor is liable for such money, property, services, or credit
reasonably relied; and
(iv) that the debtor caused to be made or published with intent to deceive; or

(CX(i) for purposes of subparagraph (A)-

(I) consumer debts owed to a single creditor and aggregating more than $500 for luxury goods or
services incurred by an individual debtor on or within 90 days before the order for relief under this title
are presumed to be nondischargeable; and

() cash advances aggregating more than $750 that are extensions of consumer credit under an
open end credit plan obtained by an individual debtor on or within 70 days before the order for relief
under this title, are presumed to be nondischargeable; and

(ii) for purposes of this subparagraph-
(1) the terms "consumer”, "credit", and "open end credit plan" have the same meanings as in
section 103 of the Truth in Lending Act; and
(I1) the term "luxury goods or services" does not include goods or services reasonably necessary

for the support or maintenance of the debtor or a dependent of the debtor;
(3) neither listed nor scheduled under section 521(a)(1) of this title, with the name, if known to the

debtor, of the creditor to whom such debt is owed, in time to permit-
(A) if such debt is not of a kind specified in paragraph (2), (4), or (6) of this subsection, timely filing of

http://uscode.house.gov/view.xhtml?req=(title:11 section:523 edition:prelim) OR (granulei... 9/22/2014
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a proof of claim, unless such creditor had notice or actual knowledge of the case in time for such
timely filing; or

(B) if such debt is of a kind specified in paragraph (2), (4), or (6) of this subsection, timely filing of a
proof of claim and timely request for a determination of dischargeability of such debt under one of such
paragraphs, unless such creditor had notice or actual knowledge of the case in time for such timely
filing and request;

(4) for fraud or defalcation while acting in a fiduciary capacity, embezzlement, or larceny;
(5) for a domestic support obligation;
(6) for willful and malicious injury by the debtor to another entity or to the property of another entity;
(7) to the extent such debt is for a fine, penalty, or forfeiture payable to and for the benefit of a
governmental unit, and is not compensation for actual pecuniary loss, other than a tax penalty-
(A\) relating to a tax of a kind not specified in paragraph (1) of this subsection; or
(B) imposed with respect to a transaction or event that occurred before three years before the date of
the filing of the petition;

(8) unless excepting such debt from discharge under this paragraph would impose an undue hardship
on the debtor and the debtor's dependents, for-

(A)(i) an educational benefit overpayment or loan made, insured, or guaranteed by a governmental
unit, or made under any program funded in whole or in part by a governmental unit or nonprofit
institution; or

(i) an obligation to repay funds received as an educational benefit, scholarship, or stipend; or

(B) any other educational loan that is a qualified education loan, as defined in section 221(d)(1) of the
Internal Revenue Code of 1986, incurred by a debtor who is an individual;

(9) for death or personal injury caused by the debtor's operation of a motor vehicle, vessel, or aircraft if
such operation was unlawful because the debtor was intoxicated from using alcohol, a drug, or another
substance;

(10) that was or could have been listed or scheduled by the debtor in a prior case concerning the debtor
under this title or under the Bankruptcy Act in which the debtor waived discharge, or was denied a
discharge under section 727(a)(2), (3), {(4), (5), (), or (7) of this title, or under section 14c(1), (2), (3), (4),
(8), or (7) of such Act;

(11) provided in any final judgment, unreviewable order, or consent order or decree entered in any court
of the United States or of any State, issued by a Federal depository institutions regulatory agency, or
contained in any settlement agreement entered into by the debtor, arising from any act of fraud or
defalcation while acting in a fiduciary capacity committed with respect to any depository institution or
insured credit union;

(12) for malicious or reckless failure to fulfill any commitment by the debtor to a Federal depository
institutions regulatory agency to maintain the capital of an insured depository institution, except that this
paragraph shall not extend any such commitment which would otherwise be terminated due to any act of
such agency;

(13) for any payment of an order of restitution issued under titte 18, United States Code;

(14) incurred to pay a tax to the United States that would be nondischargeable pursuant to paragraph
(1),

(14A) incurred to pay a tax to a governmental unit, other than the United States, that would be
nondischargeable under paragraph (1);

(14B) incurred to pay fines or penalties imposed under Federal election law;

(15) to a spouse, former spouse, or child of the debtor and not of the kind described in paragraph (5)
that is incurred by the debtor in the course of a divorce or separation or in connection with a separation
agreement, divorce decree or other order of a court of record, or a determination made in accordance with
State or territorial law by a governmental unit;

(16) for a fee or assessment that becomes due and payable after the order for relief to a membership
association with respect to the debtor's interest in a unit that has condominium ownership, in a share of a
cooperative corporation, or a lot in a homeowners association, for as long as the debtor or the trustee has
a legal, equitable, or possessory ownership interest in such unit, such corporation, or such lot, but nothing
in this paragraph shall except from discharge the debt of a debtor for a membership association fee or
assessment for a period arising before entry of the order for relief in a pending or subsequent bankruptcy
case;

(17) for a fee imposed on a prisoner by any court for the filing of a case, motion, complaint, or appeal, or
for other costs and expenses assessed with respect to such filing, regardiess of an assertion of poverty by
the debtor under subsection (b) or (f)(2) of section 1915 of title 28 (or a similar non-Federal law), or the

http://uscode.house.gov/view.xhtml?req=(title:11 section:523 edition:prelim) OR (granulei... 9/22/2014
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debtor's status as a prisoner, as defined in section 1915(h) of title 28 (or a similar non-Federal law);
(18) owed to a pension, profit-sharing, stock bonus, or other plan established under section 401, 403,
408, 408A, 414, 457, or 501(c) of the Internal Revenue Code of 1986, under-
(A) a loan permitted under section 408(b)(1) of the Employee Retirement Income Security Act of
1974, or subject to section 72(p) of the Internal Revenue Code of 1986; or
(B) a loan from a thrift savings plan permitted under subchapter Ill of chapter 84 of title 5, that
satisfies the requirements of section 8433(g) of such title;

but nothing in this paragraph may be construed to provide that any loan made under a governmental plan
under section 414(d), or a contract or account under section 403(b), of the Internal Revenue Code of 1986
constitutes a claim or a debt under this title; or
(19) that-
(A\) is for-

(i) the violation of any of the Federal securities laws (as that term is defined in section 3(a)(47) of
the Securities Exchange Act of 1934), any of the State securities laws, or any regulation or order
issued under such Federal or State securities laws; or

(i) common law fraud, deceit, or manipulation in connection with the purchase or sale of any
security; and

(B) results, before, on, or after the date on which the petition was filed, from-

(i) any judgment, order, consent order, or decree entered in any Federal or State judicial or
administrative proceeding;

(i) any settlement agreement entered into by the debtor; or

(ii) any court or administrative order for any damages, fine, penalty, citation, restitutionary
payment, disgorgement payment, attorney fee, cost, or other payment owed by the debtor.

For purposes of this subsection, the term "return” means a return that satisfies the requirements of
applicable nonbankruptcy law (including applicable filing requirements). Such term includes a return
prepared pursuant to section 6020(a) of the Internal Revenue Code of 1986, or similar State or local law, or
a written stipulation to a judgment or a final order entered by a nonbankruptcy tribunal, but does not include
a return made pursuant to section 6020(b) of the Internal Revenue Code of 1986, or a similar State or local
law.

(b) Notwithstanding subsection (a) of this section, a debt that was excepted from discharge under
subsection (a)(1), (a)(3), or (a)(8) of this section, under section 17a(1), 17a(3), or 17a(5) of the Bankruptcy

Act, under section 439A 1 of the Higher Education Act of 1965, or under section 733(g) 1 of the Public
Health Service Act in a prior case concerning the debtor under this title, or under the Bankruptcy Act, is
dischargeable in a case under this title unless, by the terms of subsection (a) of this section, such debt is not
dischargeable in the case under this title.

(c)(1) Except as provided in subsection (a)(3)(B) of this section, the debtor shall be discharged from a
debt of a kind specified in paragraph (2}, (4), or (6) of subsection (a) of this section, unless, on request of the
creditor to whom such debt is owed, and after notice and a hearing, the court determines such debt to be
excepted from discharge under paragraph (2), (4), or (6), as the case may be, of subsection (a) of this
section.

(2) Paragraph (1) shall not apply in the case of a Federal depository institutions regulatory agency
seeking, in its capacity as conservator, receiver, or liquidating agent for an insured depository institution, to
recover a debt described in subsection (a)(2), (a)(4), (a)(6), or (a)(11) owed to such institution by an
institution-affiliated party unless the receiver, conservator, or liquidating agent was appointed in time to
reasonably comply, or for a Federal depository institutions regulatory agency acting in its corporate capacity
as a successor to such receiver, conservator, or liquidating agent to reasonably comply, with subsection (a)
(3)(B) as a creditor of such institution-affiliated party with respect to such debt.

(d) If a creditor requests a determination of dischargeability of a consumer debt under subsection (a)(2) of
this section, and such debt is discharged, the court shall grant judgment in favor of the debtor for the costs
of, and a reasonable attorney's fee for, the proceeding if the court finds that the position of the creditor was
not substantially justified, except that the court shall not award such costs and fees if special circumstances
would make the award unjust.

(e) Any institution-affiliated party of an insured depository institution shall be considered to be acting in a
fiduciary capacity with respect to the purposes of subsection (a)(4) or (11).

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2590 ; Pub. L. 96-56, §3, Aug. 14, 1979, 93 Stat. 387 : Pub. L. 97—
35, title XXII1, §2334(b), Aug. 13, 1981, 95 Stat. 863 ; Pub. L. 98-353, title IIl, §§307, 371, 454, July 10,
1984, 98 Stat. 353 , 364, 375; Pub. L. 99-554, title Il, §§257(n), 281, 283(j), Oct. 27, 1986, 100 Stat. 3115—

http://uscode.house.gov/view xhtml?req=(title:11 section:523 edition:prelim) OR (granulei... 9/22/2014
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§1328. Discharge

(a) Subject to subsection (d), as soon as practicable after completion by the debtor of all payments under the plan,
and in the case of a debtor who is required by a judicial or administrative order, or by statute, to pay a domestic
support obligation, after such debtor certifies that all amounts payable under such order or such statute that are due
on or before the date of the certification (including amounts due before the petition was filed, but only to the extent
provided for by the plan) have been paid, unless the court approves a written waiver of discharge executed by the
debtor after the order for relief under this chapter, the court shall grant the debtor a discharge of all debts provided for
by the plan or disallowed under section 502 of this title, except any debt-

(1) provided for under section 1322(b)(5);
(2) of the kind specified in section 507(a)(8)(C) or in paragraph (1)}(B), (1)(C), (2), (3), (4), (5), (8), or (9) of

section 523(a);

(3) for restitution, or a criminal fine, included in a sentence on the debtor's conviction of a crime; or
(4) for restitution, or damages, awarded in a civil action against the debtor as a result of willful or malicious injury
by the debtor that caused personal injury to an individual or the death of an individual.

(b) Subject to subsection (d), at any time after the confirmation of the plan and after notice and a hearing, the court
may grant a discharge to a debtor that has not completed payments under the plan only if-

(1) the debtor's failure to complete such payments is due to circumstances for which the debtor should not justly
be held accountable;

(2) the value, as of the effective date of the plan, of property actually distributed under the plan on account of
each allowed unsecured claim is not less than the amount that would have been paid on such claim if the estate of
the debtor had been liquidated under chapter 7 of this title on such date; and

(3) modification of the plan under section 1329 of this title is not practicable.

(c) A discharge granted under subsection (b) of this section discharges the debtor from all unsecured debts
provided for by the plan or disallowed under section 502 of this title, except any debt-
(1) provided for under section 1322(b)(5) of this title; or
(2) of a kind specified in section 523(a) of this title.

(d) Notwithstanding any other provision of this section, a discharge granted under this section does not discharge
the debtor from any debt based on an allowed claim filed under section 1305(a)(2) of this title if prior approval by the
trustee of the debtor's incurring such debt was practicable and was not obtained.

(e) On request of a party in interest before one year after a discharge under this section is granted, and after notice
and a hearing, the court may revoke such discharge only if-

(1) such discharge was obtained by the debtor through fraud; and
(2) the requesting party did not know of such fraud until after such discharge was granted.

(f) Notwithstanding subsections (a) and (b), the court shall not grant a discharge of all debts provided for in the plan
or disallowed under section 502, if the debtor has received a discharge-
(1) in a case filed under chapter 7, 11, or 12 of this title during the 4-year period preceding the date of the order
for relief under this chapter, or
(2) in a case filed under chapter 13 of this title during the 2-year period preceding the date of such order.

(9)(1) The court shall not grant a discharge under this section to a debtor unless after filing a petition the debtor
has completed an instructional course concerning personal financial management described in section 111.

(2) Paragraph (1) shall not apply with respect to a debtor who is a person described in section 109(h)(4) or who
resides in a district for which the United States trustee (or the bankruptcy administrator, if any) determines that the
approved instructional courses are not adequate to service the additional individuals who would otherwise be
required to complete such instructional course by reason of the requirements of paragraph (1).

(3) The United States trustee (or the bankruptcy administrator, if any) who makes a determination described in
paragraph (2) shall review such determination not later than 1 year after the date of such determination, and not less
frequently than annually thereafter.

(h) The court may not grant a discharge under this chapter unless the court after notice and a hearing held not
more than 10 days before the date of the entry of the order granting the discharge finds that there is no reasonable
cause to believe that-

(1) section 522(q)(1) may be applicable to the debtor; and
(2) there is pending any proceeding in which the debtor may be found guilty of a felony of the kind described in
section 522(q)(1)(A) or liable for a debt of the kind described in section 522(q)(1)(B).

http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title11-section1328&num... 9/22/2014
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B10 (Official Form 10) (04/13)

UNITED STATES BANKRUPTCY COURT

PROOF OF CLAIM

Name of Debtor:

Case Number:

NOTE: Do not use this form to make a claim for an administrative expense that arises after the bankruptcy filing. You
may file a request for payment of an administrative expense according to 11 U.S.C. § 503.

Name of Creditor (the person or other entity to whom the debtor owes money or property):

COURT USE ONLY

Name and address where notices should be sent:

Telephone number: email:

O Check this box if this claim amends a
previously filed claim.

Court Claim Number:
(If known)

Filed on:

Name and address where payment should be sent (if different from above):

Telephone number: email:

O Check this box if you are aware that
anyone else has filed a proof of claim
relating to this claim. Attach copy of
statement giving particulars.

1. Amount of Claim as of Date Case Filed: $

If all or part of the claim is secured, complete item 4.

If all or part of the claim is entitled to priority, complete item 5.

O Check this box if the claim includes interest or other charges in addition to the principal amount of the claim. Attach a statement that itemizes interest or charges.

2. Basis for Claim:

(See instruction #2)

3. Last four digits of any number 3a. Debtor may have scheduled account as:

by which creditor identifies debtor:

(See instruction #3a)

3b. Uniform Claim Identifier (optional):

(See instruction #3b)

4. Secured Claim (See instruction #4)

Check the appropriate box if the claim is secured by a lien on property or a right of
setoff, attach required redacted documents, and provide the requested information.

Nature of property or right of setoff: OReal Estate O Motor Vehicle
Describe:

Value of Property: §

Annual Interest Rate % OFixed or O Variable
(when case was filed)

Amount of arrearage and other charges, as of the time case was filed,
included in secured claim, if any:

S
Basis for perfection:
Amount of Secured Claim: b}
Amount Unsecured: $

5. Amount of Claim Entitled to Priority under 11 U.S.C. § 507 (a). If any part of the claim falls into one of the following categories, check the box specifying

the priority and state the amount.

3 Domestic support obligations under 11 O Wages, salaries, or commissions (up to $12,475%) O Contributions to an

U.S.C. § 507 (a)(1)(A) or (a)(1)(B).
1 US.C. § 507 (a)(4).

O Up to $2,775* of deposits toward
purchase, lease, or rental of property or 11 U.S.C. § 507 (a)(8).
services for personal, family, or household

use — 11 U.S.C. § 507 (a)(7).

3 Taxes or penalties owed to governmental units — O Other - Specify $

earned within 180 days before the case was filed or the employee benefit plan —
debtor’s business ceased, whichever is earlier —

11 U.S.C. § 507 (a)(5).
Amount entitled to priority:

applicable paragraph of
11 U.S.C. § 507 (a)}_ ).

*Amounts are subject to adjustment on 4/01/16 and every 3 years thereafter with respect to cases commenced on or after the date of adjustment.

6. Credits. The amount of all payments on this claim has been credited for the purpose of making this proof of claim. (See instruction #6)
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7. Documents: Attached are redacted copies of any documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of
running accounts, contracts, judgments, mortgages, security agreements, or, in the case of a claim based on an open-end or revolving consumer credit agreement, a
statement providing the information required by FRBP 3001(c)(3)(A). If the claim is secured, box 4 has been completed, and redacted copies of documents providing
evidence of perfection of a security interest are attached. If the claim is secured by the debtor's principal residence, the Mortgage Proof of Claim Attachment is being

filed with this claim. (See instruction #7, and the definition of “redacted".)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING.

[f the documents are not available, please explain:

8. Signature: (See instruction #8)
Check the appropriate box.

O [ am the creditor. 3 | am the creditor’s authorized agent.

O [ am the trustee, or the debtor,
or their authorized agent.

O I am a guarantor, surety, indorser, or other codebtor.
(See Bankruptcy Rule 3005.)

(See Bankruptcy Rule 3004.)

I declare under penalty of perjury that the information provided in this claim is true and correct to the best of my knowledge, information, and reasonable belief.

Print Name:
Title:
Company:
Address and telephone number (if different from notice address above):

Telephone number: email:

(Signature) (Date)

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.

INSTRUCTIONS FOR PROOF OF CLAIM FORM
The instructions and definitions below are general explanations of the law. In certain circumstances, such as bankruptcy cases not filed voluntarily by the debtor,
’ exceptions to these general rules may apply.
Items to be completed in Proof of Claim form

Court, Name of Debtor, and Case Number:

Fill in the federal judicial district in which the bankruptey case was filed (for
example, Central District of California), the debtor’s full name, and the case
number. If the creditor received a notice of the case from the bankruptcy court,
all of this information is at the top of the notice.

Creditor’s Name and Address:

Fill in the name of the person or entity asserting a claim and the name and
address of the person who should receive notices issued during the bankruptcy
case. A separate space is provided for the payment address if it differs from the
notice address. The creditor has a continuing obligation to keep the court
informed of its current address. See Federal Rule of Bankruptcy Procedure
(FRBP) 2002(g).

1. Amount of Claim as of Date Case Filed:

State the total amount owed to the creditor on the date of the bankruptcy filing.
Follow the instructions concerning whether to complete items 4 and 5. Check
the box if interest or other charges are included in the claim.

2. Basis for Claim:

State the type of debt or how it was incurred. Examples include goods sold,
money loaned, services performed, personal injury/wrongful death, car loan,
mortgage note, and credit card. If the claim is based on delivering health care
goods or services, limit the disclosure of the goods or services so as to avoid
embarrassment or the disclosure of confidential health care information. You
may be required to provide additional disclosure if an interested party objects to
the claim.

3. Last Four Digits of Any Number by Which Creditor Identifies Debtor:
State only the last four digits of the debtor’s account or other number used by the
creditor to identify the debtor.

3a. Debtor May Have Scheduled Account As:

Report a change in the creditor’s name, a transferred claim, or any other
information that clarifies a difference between this proof of claim and the claim
as scheduled by the debtor.

3b. Uniform Claim Identifier:

If you use a uniform claim identifier, you may report it here. A uniform claim
identifier is an optional 24-character identifier that certain large creditors use to
facilitate electronic payment in chapter 13 cases.

4. Secured Claim:
Check whether the claim is fully or partially secured. Skip this section if the

claim is entirely unsecured. (See Definitions.) If the claim is secured, check the
box for the nature and value of property that secures the claim, attach copies of lien
documentation, and state, as of the date of the bankruptcy filing, the annual interest
rate (and whether it is fixed or variable), and the amount past due on the claim.

5. Amount of Claim Entitled to Priority Under 11 U.S.C. § 507 (a).

If any portion of the claim falls into any category shown, check the appropriate
box(es) and state the amount entitled to priority. (See Definitions.) A claim may
be partly priority and partly non-priority. For example, in some of the categories,
the law limits the amount entitled to priority.

6. Credits:

An authorized signature on this proof of claim serves as an acknowledgment that
when calculating the amount of the claim, the creditor gave the debtor credit for
any payments received toward the debt.

7. Documents:

Attach redacted copies of any documents that show the debt exists and a lien
secures the debt. You must also attach copies of documents that evidence perfection
of any security interest and documents required by FRBP 3001(c) for claims based
on an open-end or revolving consumer credit agreement or secured by a security
interest in the debtor’s principal residence. You may also attach a summary in
addition to the documents themselves. FRBP 3001(c) and (d). If the claim is based
on delivering health care goods or services, limit disclosing confidential health care
information. Do not send original documents, as attachments may be destroyed
after scanning.

8. Date and Signature:

The individual completing this proof of claim must sign and date it. FRBP 9011,
If the claim is filed electronically, FRBP 5005(a)(2) authorizes courts to establish
local rules specifying what constitutes a signature. If you sign this form, you
declare under penalty of perjury that the information provided is true and correct to
the best of your knowledge, information, and reasonable belief. Your signature is
also a certification that the claim meets the requirements of FRBP 9011(b).
Whether the claim is filed electronically or in person, if your name is on the
signature line, you are responsible for the declaration. Print the name and title, if
any, of the creditor or other person authorized to file this claim. State the filer's
address and telephone number if it differs from the address given on the top of the
form for purposes of receiving notices. If the claim is filed by an authorized agent,
provide both the name of the individual filing the claim and the name of the agent.
If the authorized agent is a servicer, identify the corporate servicer as the company.
Criminal penalties apply for making a false statement on a proof of claim.
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DEFINITIONS

Debtor
A debtor is the person, corporation, or other entity
that has filed a bankruptcy case.

Creditor

A creditor is a person, corporation, or other entity to
whom debtor owes a debt that was incurred before
the date of the bankruptey filing. See 11 U.S.C.
§101 (10).

Claim

A claim is the creditor’s right 1o receive payment for
a debt owed by the debtor on the date of the
bankruptcy filing. See 11 U.S.C. §101 (5). A claim
may be secured or unsecured.

Proof of Claim

A proof of claim is a form used by the creditor to
indicate the amount of the debt owed by the debtor
on the date of the bankruptey filing. The creditor
must file the form with the clerk of the same
bankruptcy court in which the bankruptcy case was
filed.

Secured Claim Under 11 U.S.C. § 506 (a)

A secured claim is one backed by a lien on property
of the debtor. The claim is secured so long as the
creditor has the right to be paid from the property
prior to other creditors. The amount of the secured
claim cannot exceed the value of the property. Any
amount owed to the creditor in excess of the value of
the property is an unsecured claim. Examples of
liens on property include a mortgage on real estate or
a security interest in a car. A lien may be voluntarily
granted by a debtor or may be obtained through a
court proceeding. In some states, a court judgment is
alien.

A claim also may be secured if the creditor owes the
debtor money (has a right to setoff).

Unsecured Claim

An unsecured claim is one that does not meet the
requirements of a secured claim. A claim may be
partly unsecured if the amount of the claim exceeds
the value of the property on which the creditor has a
lien.

Claim Entitled to Priority Under 11 U.S.C. § 507
(a)

Priority claims are certain categories of unsecured
claims that are paid from the available money or
property in a bankruptcy case before other unsecured
claims.

Redacted

A document has been redacted when the person filing
it has masked, edited out, or otherwise deleted,
certain information. A creditor must show only the
last four digits of any social-security, individual’s
tax-identification, or financial-account number, onlty
the initials of a minor’s name, and only the year of
any person’s date of birth. If the claim is based on the
delivery of health care goods or services, limit the
disclosure of the goods or services so as to avoid
embarrassment or the disclosure of confidential
health care information.

Evidence of Perfection

Evidence of perfection may include a mortgage, lien,
certificate of title, financing statement, or other
document showing that the lien has been filed or
recorded.

INFORMATION

Acknowledgment of Filing of Claim

To receive acknowledgment of your filing, you may
either enclose a stamped self-addressed envelope and
a copy of this proof of claim or you may access the
court’s PACER system

www . pacer.psc.uscourts. gov) for a small fee to view
your filed proof of claim.

Offers to Purchase a Claim

Certain entities are in the business of purchasing
claims for an amount less than the face value of the
claims. One or more of these entities may contact the
creditor and offer to purchase the claim. Some of the
written communications from these entities may
easily be confused with official court documentation
or communications from the debtor. These entities
do not represent the bankruptcy court or the debtor.
The creditor has no obligation to sell its claim.
However, if the creditor decides to sell its claim, any
transfer of such claim is subject to FRBP 3001(e),
any applicable provisions of the Bankruptcy Code
(11 U.S.C. § 101 et seq.), and any applicable orders
of the bankruptcy court.
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United States Bankruptcy Appellate Panel

FOR THE EIGHTH CIRCUIT
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John Joseph Phegley, *
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%
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%
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Before KRESSEL, Chief Judge, SALADINO, and NAIL, Bankruptcy Judges.

SALADINO, Bankruptcy Judge.
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John Phegley appeals the bankruptcy court’s' memorandum and order dated
August 3, 2010, and the judgment pursuant thereto dated August 9, 2010, which
determined that Mr. Phegley’s debts for monthly maintenance payments and
attorney’s fees pursuant to a state court marriage dissolution proceeding are excepted
from discharge pursuant to 11 U.S.C. § 523(a)(5). For the reasons stated below, we

affirm.

BACKGROUND

John J. Phegley (“John”) and Sheri L. Phegley (“Sheri”’) were married on May
9, 1998, and lived in Missouri. On June 3,2009, the Circuit Court of Jackson County
Missouri entered a Judgment and Decree of Dissolution of Marriage (“Decree”) that
" dissolved the marriage of John and Sheri. The Decree provided, inter alia, that the
parties were awarded joint physical and legal custody of the two minor children of the
marriage. John was ordered to pay child support to Sheri in the amount of $325.00
per month. |

The Decree further provided that John shall pay to Sheri:

[T]he sum of one thousand two hundred fifty and 00/100 -
dollars ($1,250.00) per month as and for contractual
maintenance for a period of forty-eight (48) months
beginning on the 1st day of July, 2009 and continuing on
the 1st day of each month until the final payment is due at
which time [John’s] maintenance obligation shall terminate;
provided, however, that such maintenance may earlier
terminate upon [Sheri’s] remarriage or the death of either

party.

' The Honorable Dennis R. Dow, Chief Judge, United States Bankruptcy
Court for the Western District of Missouri.

2
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In addition, John and Sheri were each awarded certain specified items of marital
property and John was ordered to pay Sheri $32,371.98 as equalization of property.
Finally, the Decree provided that John “shall pay a portion of [Sheri’s] attorney’s fees
in the amount of nine thousand one hundred seventy-eight and 69/1 00 dollars
($9,178.69)....” '

On September 2, 2009, John filed a Chapter 13 bankruptcy petition.
Subsequently, Sheri filed a complaint to determine dischargeability of indebtedness
pursuant to 11 U.S.C. § 523. In the complaint, Sheri contended that the attorney’s
fees of $9,178.69 and the monthly maintenance payments of $1,250.00 are
nondischargeable as domestic support obligations pursuant to U.S.C. § 523(a)(5).2
John asserts that the debts are not domestic support obligations, but instead are a
division of marital property and should not be excepted from discharge.

The bankruptcy court found that the maintenance payments and attorney’s fees
awarded in the Decree are nondischargeable as domestic support obligations pursuant

to § 523(a)(5). John appeals. "

STANDARD OF REVIEW -

The determination of whether an award arising out of marital dissolution
proceedings was intended to serve as an award for alimony, maintenance, or support,
or whether it was intended to serve as a property settlement is a question of fact to be
decided by the bankruptcy court. Tatge v. Tatge (In re Tatge), 212 B.R. 604, 608
(B.AP. 8th Cir. 1997) (citing Holliday v. Kline (In re Kline), 65 F.3d 749, 750 (8th
Cir. 1995); Adams v. Zentz, 963 F.2d 197, 200 (8th Cir. 1992); Williams v. Williams

? Sheri also asserted that the debts were nondischargeable pursuant to §
523(a)(15), but the bankruptcy court previously ruled that since this was a Chapter
13 case, the § 523(a)(15) issue was not ripe for consideration. Thus, the trial dealt
only with § 523(a)(5).
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(In re Williams), 703 F.2d 1055, 1056 (8th Cir. 1983). We review the bankruptcy
court’s findings of fact for clear error and its conclusions of law de novo. First Nat'l
Bank of Olathe v. Pontow (In re Pontow), 111 F.3d 604, 609 (8th Cir. 1997); Sholdan
v. Dietz (In re Sholdan), 108 F.3d 886, 888 (8th Cir. 1997); Fed. R. Bankr. P. 8013.

DISCUSSION

In its opinion, the bankruptcy court correctly identified the general legal
principles applicable to this matter as follows:?

Pursuant to 11 U.S.C. § 101(14A), the term “domestic support obligation”

means:

[A] debt that accrues before, on, or after the date of
the order for relief in a case under this title, including
interest that accrues on that debt as. provided under
applicable nonbankruptcy law notwnthstandmg any other
provision of this title, that is —

(A) owed to or recoverable by —

(i) a spouse, former spouse, or child of the
debtor or such child’s parent, legal guardian, or responsible
relative; or

(B) in the nature of alimony, maintenance, or support
(including assistance provided by a governmental unit) of
such spouse, former spouse, or child of the debtor or such
child’s parent, without regard to whether such debt is
expressly so designated;

*With only minor contextual modifications, the following description of the
applicable legal standards is taken directly from the bankruptcy court’s
memorandum.
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(C) established or subject to establishment before, -
on, or after the date of the order for relief in a case under
this title, by reason of applicable provisions of —

(1) a separation agreement, divorce decree, or -
property settlement agreement;

(D) not assigned to a nongovernmental entity, unless
that obligation is assigned voluntarily by the spouse, former -
spouse, child of the debtor, or such child’s parent, legal
guardian, or responsible relative for the purpose of
collecting the debt. '

This definition was enacted by the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 (“BAPCPA”) and has an impact throughout the Bankruptcy
‘Code on issues of discharge, the automatic stay, priorities, exemptions, the means test,
and the calculation of disposable income in a Chapter 13 case. See In re Braun, 2008
WL 2130313, 2 (Bankr. D. Neb. 2008). For purposes of the case at hand_, discharge
1s at issue. Domestic support obligations are not discharged in Chaptér 13 cases. See
11 U.S.C. § 1328(a)and 11 U.S.C. § 523(a)(5). Further, domestic support bbligations
are priority claims pursuant to 11 U.S.C. § 507(a)(1)(A). If, on the other hand, the
obligation is not a domestic support obligation, it would fall under 11 US.C. §
523(a)(15), which obligations are not excepted from discharge in Chaptér 13 cases,
nor are they entitled to priority status. In this case, the requirements of § 101(14A)(A)
and (C) are satisfied and not at issue; but whether the debt is in the nature éf alimony,
maintenance, or support as required under § 101(14A)(B) is the issue of this adversary
proceeding. ’

The BAPCPA amendments that added § 101(14A) and altered §§ 523(a)(5) and
(15) did not change the standard for whether an obligation is in the nature of support.
Id. When deciding whether a debt should be characterized as one for support or
property settlement, the crucial question is the function the award was intended to
serve. Adams v. Zentz, 963 F.2d 197,200 (8th Cir. 1992); Boyle v. Donovan, 724 F.2d
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681, 683 (8th Cir.1984) (citing Williams v. Williams (In re Williams), 703 F.2d 1055,
1057 (8th Cir.1983)); see Kruger v. Ellis (Inre Ellis), 149 B.R. 925, 927 (Bankr. E.D.
Mo. 1993) (finding that in order to determine whether an award represents a property
settlement or a maintenance obligation, a court must look to the function an award was
intended to serve).

Whether a particular debt is a support obligation or part of a property settlement
is a question of federal bankruptcy law, not state law. See Williams, 703 F.2d at 1056.
A divorce decree’s characterization of an award as maintenance or alimony does not
bind a bankruptcy court but is however a starting point for the determination of the
award’s intended function. 1d.; In re Hamblen, 233 B.R. 430, 435 (Bankr. W.D. Mo.
1999) (due deference should be given to the state court’s characterization of the
award). The burden of proof under § 523(a)(5) is on the party asserting that the debt
is nondischargeable. Lineberry v. Lineberry (In re Lineberry), 9 B.R. 700, 706
(Bankr. W.D. Mo. 1981).

Factors considered by the courts in making this determination include: the
language and substance of the'agréement in the context of surrounding circumstances,
using extrinsic evidence if necessary; the relative financial conditions of the parties
at the time of the divorce; the réspective employment histories and prospects for
financial support; the fact that one party or another receives the marital property; the
periodic nature of the payments; and whether it would be difficult for the former
spouse and children to subsist without the payments. Morgan v. Woods (In re
Woods), 309 B.R. 22 (Bankr. W.D. Mo. 2004); In re Tatge, 212 B.R. 604, 608 (B.A.P.
8th Cir. 1997); Schurman v. Schurman (In re Schurman), 130 B.R. 538, 539 (Bankr.
W.D. Mo. 1991) (citing In re Gianakas, 917 F.2d 759 (3d Cir. 1990)).

Exceptions from discharge for spousal and child support deserve a liberal
construction, and the policy underlying § 523 favors the enforcement of familial
obligations over a fresh start for the debtor, even if the support obligation is owed
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directly to a third party. See Holliday v. Kline (In re Kline), 65 F.3d 749 (8th Cir.
1995); Williams v. Kemp (Inre Kemp), 242 B.R. 178,181 (B.A.P. 8th Cir. 1999), aff’d
232 F.3d 652 (8th Cir. 2000). '

After correctly describing the above legal standards, the bankruptcy court then
proceeded to apply those standards to the facts of this case. First, in determining that
the monthly maintenance payments awarded by the Decree did constitute domestic
support obligations excepted from discharge pursuant to § 523(a)(5), the bankruptcy
court noted that the Decree specifically held that the monthly maintenance payments
were necessary so that Sheri could continue her education and pursue her teaching
certificate and that she could not presently earn sufficient income to support herself.
In addition, the Decree provided that the monthly maintenance payments would
terminate upon death or remarriage. Those factors are indicative of domestic support
obligations. As the bankruptcy court found, the state court “clearly took into account
the parties’ income and expenses, their employment at the time of dissolution and
ability to obtain a job, [Sheri’s] continuing schooling and whether [Sheri] could
support herself without monthly maintenance paymenté during the time period that she
was continuing her education.” Those findings are c;learly supported by the record
and are not clearly erroneous. -

John’s primary argument on appeal is that the Decree granted the
“maintenance” payments to Sheri only because John was awarded the marital asset
referred to as “renewal premiums.” As a former insurance agent, John was entitled
toreceive additional income if and when any insurance policies he had previously sold
are renewed by the insured and the premiums are paid. Thus, the renewal premium
income is contingent upon the policies being renewed, and John was awarded all of
the rights to that potential income. His theory appears to be that the state court judge
only awarded the “maintenance” payments as a way of dividing the contingent
renewal premium income. HeweVer, as discussed in the preceding paragraph, that
position simply is not supported by the record.
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Atoral argument, John’s attorney took the position that the Eighth Circuit Court
of Appeals was wrong in Williams and its progeny when it said that the court should
look to the function the award was intended to serve when assessing whether an award
was intended as support. Instead, he argues that the better approach is to look at the
“source of the funding” for the award, rather than at the intent or function of the
award. Even if we could entertain such an argument, we disagree that such an
approach is the better way to proceed. In any event, this court simply cannot ignore
the long-standing precedent from the Eighth Circuit Court of Appeals in Williams.

The bankruptcy court’s determination that the function and purpose of the
maintenance payments were to provide support to Sheri is amply supported by the
record and will not be overturned.

The bankruptcy court also found that the attorney fee award was in the nature
of support. The disparities in the parties’ education, training, employment history, and
earning capacity all led the bankruptcy court to find that the attorney fee award was
made to balance those disparities and was, therefore, intended as suppoi't. The record
supports the bankruptcy court’s finding.

Accordingly, we affirm the decision of the bankruptcy court.
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No. 00-6001EA
Inre: Ronald W. Banks, *
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Before KOGER, Chief Judge, KRESSEL, and WILLIAM A. HILL, Bankruptcy Judges.

WILLIAM A. HILL, Bankruptcy Judge.

Debtor Ronald W. Banks appeals from the bankruptcy court’s' order determining that he filed his
chapter 13 plan in bad faith and from the bankruptcy court’s subsequent order of dismissal. We have
jurisdiction over these appeals from the final orders of the bankruptcy court. See 28 US.C. § 158(b).
For the reasons set forth below, we affim.

"The Honorable Mary D. Scott, United States Bankruptcy Judge for the Eastern and Western
Districts of Arkansas.
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BACKGROUND
The Debtor, Ronald Banks, was an Air Force pilot and officer for many years. During 20 of those
years, he was married to Sandra Vandiver. On May 27, 1982, they dissolved their marriage in the state
of California. However, their divorce decree left open the issue of whether Vandiver would later be entitled
to a portion of the Debtor’s military pension. The Debtor began drawing his military pension in November
1988. ’

In 1990, Vandiver filed a state court action in Arkansas to determine her entitlement to a portion
of the Debtor’s military pension. Rather than setting aside the contested portion of the pension money he
received, the Debtor spent all the funds “as he saw fit,” iﬁch1dh1g paying attorney fees incurred contesting
Vandiver’s claim. Applying Arkansas law, the state court dismissed Vandiver’s suit. However, the
Arkansas Court of Appeals reversed the trial court, holding that the law of California-not
Arkansas—govemed the case. On remand, the state court dismissed the case again, finding that the original
California divorce court had made a final adjudication with respect to Vandiver’s claim and that Vandiver’s
suit was barred by res judicata, collateral estoppel, and an applicable California statute of limitations. On
appeal a second time, the appellate court again reversed the trial court, holding that no adjudication of
Vandiver’s claim had occurred in the California divorce proceeding and that Vandiver’s lawsuit was not
barred by res judicata, collateral estoppel, or the Califomnia limitations statute cited by the trial court. After
the second appellate ruling in her favor, Vandiver_vohlhtarﬂy nonsuited her case and timely refiled it,
claiming her community property interest in the Debtor’s‘mj]jtary pension benefits as a tenant in common
and bringing an action for partition. The case thert went to trial. Afterward, the trial court dismissed
Vandiver’s lawsuit a third time, and Vandiver appealed yet again. On appeal, the Arkansas Supreme
Court held that the prior rulings by the Arkansas Court of Appeals were the law of the case and that the
trial court erred in dismissing Vandiver’s lawsuit and in failing to award Vandiver 37.28 percent of the
Debtor’s military pension benefits.

Shortly after the Arkansas Supreme Court’s decision, the Debtor filed a chapter 13 petition in
bankruptcy. At the time of filing, the Debtor was in good financial shape, earning an annual income of
approximately $62,000. He had no unsecured debt other than the judgment owed to Vandiver. Indeed,
the Debtor had paid off approximately $10,000 in unsecured debt within a few months prior to filing
bankruptcy. The only other significant debt the Debtor had was a home mortgage loan guaranteed by the
Veteran’s Administration. Shortly after the petition was filed, the automatic stay was lifted so that any
remaining issues regarding the liquidation of Vandiver’s claim could be resolved in state court. The state
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court then determined that Vandiver’s share of the military pension benefits that had been received by the
Debtor was $177,372.83. Vandiver filed a proof of claim that included an unsecured claim for $24,996.85
in attorney fees and costs in addition to a secured claim for $177,372.83-her liquidated portion of the
Debtor’s military pension—based on an equitable lien or constriictive trust.

The Debtor responded by filing an objection to Vandiver’s proof of claim, contending that her
entire claim was unsecured. In addition, the Debtor proposed an initial chapter 13 plan, and later, a
modified plan which treated Vandiver as an unsecured creditor and purported to pay her less than 15
percent of the total amount asserted in Vandiver’s proof of claim. The judgment debt owed to Vandiver
was the only significant debt to be dealt with under the Debfor’s modified three-year plan. Vandiver
objected to confirmation of the Debtor’s plan, contending, inter alia, that it was not filed in good faith.

On June 29, 1999, the bankruptcy court conducted a hearing on Vandiver’s objection to
confimation as well as the Debtor’s objection to Vandiver’s proof of claim. On September 17, 1999, the
bankruptcy court issued an order that sustained the Debtor’s objection to Vandiver’s proof of claim without
prejudice to her filing an adversary proceeding and motioﬁ for reconsideration, reasoning that the
procedural safeguards attendant a full adversary proceeding would be necessary for the bankruptcy court
to impose an equitable lien or constructive trust on the Debtor’ sproperty. However, the bankruptcy court
also sustained Vandiver’s objection to confirmation on the grounds that the plan was proposed in bad faith.
The bankruptcy court specifically stated: ;

The chapter 13 plan proposes to pay [the Debtor’s] unsecured creditors
approximately fifteen percent of the debt owed, over a three year period. However, the
only unsecured creditor the debtor has is his former spouse. The only debt to be paid
pursuant to this plan is a portion of a pension he is required to pay to his former spouse.
The debtor admits that he filed this chapter 13 case because he was about to be compelled
to pay the long-unpaid benefits. Having been finally ordered by the state Chancery Court
to pay the past due amounts to his former spouse, he sought to circumvent the state court’s
authority and to thwart his former spouse by filing a bankruptcy case and substantially
devaluing her claim.

* * * * *

This debtor is not in need of bankruptcy relief and filed his chapter 13 plan solely
to ensure that his former spouse does not obtain most of the pension money to which she
is entitled, but which he chose to spend. The plan proposes to pay his former spouse a
meager portion of the amount to which she is not only entitled, but needs. The plan, as
such, is not filed in good faith and cannot be confirmed. At minimum, since this debtor filed

3
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a case without either the need for relief from debt or the desire for reorganization, but
merely sought to avoid payment of a single debt, any modification which would meet the
good faith standard must provide for payment for the entire debt, either in full within the
time limits of chapter 13, or provide that repayment of the debt will be a continuing one.

The bankruptcy court’s order also provided for automatic dismissal of the bankruptcy case in the event that
the Debtor failed to file a plan conforming to the bankruptcy court’s decision.

The Debtor filed a motion to amend the bankruptcy court’s order of September 17, 1999. By the
order dated October 20, 1999, the bénkmptcy court granted the Debtor’s motion only insofar as removing
certain footnotes which were not essential to the court’s decision. On December 13, 1999, the Debtor’s
bankruptcy case was dismissed for failure to file a modified plan conforming to the bankruptcy court’s
previous decision. ‘

The Debtor appeals from the bankruptcy court’s orders of September 17, 1999, October 20,
1999, and December 13, 1999. The Debtor argues that the bankruptcy court clearly erred in making
certain findings of fact, including the finding that he proposed his chapter 13 plan in bad faith.

. STANDARD OF REVIEW

On appeal, we review the bankruptcy court’s findings of fact for clear error and its conclusions of
law de novo. Fed. R. Bankr P. 8013; Hatcher v. U. S. Trustee (In re Hatcher), 218 B.R. 441, 445
(B.A.P. 8" Cir. 1998) (citations omitted); Gourleyv. Usery (In re Usery), 123 F.3d 1089, 1093 (8th Cir.
1997); O’Neal v. Southwest Mo. Bank (In re Broadview Lumber Co.), 118 F.3d 1246, 1250 (8th Cir.
1997). A fact finding is clearly erroneous when the reviewing court, based on the entire evidence, is left
with a definite and firm conviction that a mistake has been committed. Hatcher, 218 B.R. at 445-46
(citations omitted). )

: DISCUSSION
In order to be confirmed, a chapter 13 plan must be proposed “in good faith and not by any means
forbidden by law.” 11 U.S.C. § 1325(a)(3). A determination as to whether a chapter 13 plan was
proposed in good faith is a finding of fact reviewable under the clearly erroneous standard. Nielsenv. DLC

Investment, Inc. (Inre Nielsen), 211 B.R. 19,21 (B.A.P. 8th Cir. 1997);Noreen v. Slattengren, 974 F.2d
75, 77 (8th Cir. 1992); Handeen v. L eMaire (In re L eMaire), 898 F.2d 1346, 1349-52 (8th Cir. 1990).



24

The relevant inquiry regarding good faith is “whether the debtor has stated his debts and expenses
accurately,; whether he has made any'fraudulent misrepresentation to mislead the bankruptcy court; or
whether he has unfairly manipulated the Bankruptcy Code.” Education Assistance Corp. v. Zellner, 827
F.2d 1222, 1227 (8th Cir. 1987). However, the foregoing inquiry is governed by a “totality of the
circumstances”test. Noreen, 974 F.2d at 76; LeMaire, 898 F.2d at 1349; Inre Estus, 695 F.2d 311,316
(8th Cir. 1982). Factors which are particularly relevant to determining good faith under the totality of the
circumstances include: (1) the nature of the debt sought to be discharged; (2) whether the debt would be
dischargeable in a chapter 7 bankruptcy case; and (3) the debtor’s motivation and sincerity in seeking
chapter 13 relief. LeMaire, 898 F.2d at 1349 (citing Estus, 695 F.2d at 317). See also In re Kurtz, 238
BR. 826, 830 (Bankr. DN.D. 1999) (“Fmﬂler consideration must be given to the sincerity of the Debtor
in putting forth his Chapter 13 plan of repayment and whether that plan demonstrates real sincerity on the
part of [the Debtor] to repay his creditors as best he can in exchange for the liberal Chapter 13
discharge.”). Anotherrelevant factorin detexmining good faith is the Debtor’s pre-filing conduct. LeMaire,
898 F.2d at 1352 (citations omitted). However, even in light of egregious pre-filing conduct by the Debtor,
a chapter 13 plan may be confirmed if other factors “suggest that the plannevertheless represents a good
faith effort by the debtor to satisfy his creditors’ claims.” Id, (citation omitted).

The bankruptcy court’s ﬁndin'g of bad faith is subject to review under the clearly erroneous
standard. Although the Debtor oopt&sts}vaﬁous subsidiary fact findings, he ultimately fails to show that the
bankruptcy court’s finding of bad faith'was clearly erroneous. For example, the Debtor argues that the
bankruptcy court should not have found that he accumulated $107,000 in a savings account, that his
demeanor revealed rancor, or that he failed to assist his children in pursuing a college education. Indeed,
some of the factual issues raised in the Debtor’s argument appear to have only scant relevance to the
ultimate finding of bad faith. Nevexﬂleldss, the bankruptcy court heard testimony from both sides regarding
these factual issues, made its credibility determinations, and based its findings thereon. Determinations as
to the credibility of witnesses are uniquely within the province of the trier of fact. Estate of Davis by
Ostenfeld v. Delo, 115 F.3d 1388, 1394 (8" Cir. 1997) (citing Anderson v. City of Bessemer, 470 U.S.
564, 105 S.Ct. 1504, 84 L.Ed.2d 518 (1985)). Moreover, a court’s choice between two permissible
views of the evidence cannot be clearly erroneous. Delo, 115 F.3d at 1393-94 (citing Moody v. Proctor,
986 F.2d 239, 241 (8™ Cir. 1993)). Accordingly, the Debtor’s argument must fail.

Furthermore, there is ample evidence in the record to support the bankruptcy court’s finding that
the Debtor proposed his chapter 13 plan in bad faith. First, the nature of the debt at issue is closely tied
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to the Debtor’s pre-filing conduct, and these factors bode against a finding of good faith. The debt in
controversy arose out of eight years of bitter litigation in the state courts. Although ownership of a portion
of his military pension was in dispute, the Debtor nevertheless spent the entire pension monies he received
in complete disregard of the potential consequences for doing so. A possible inference to be drawn from
such conduct is that the Debtor never intended to pay Vandiver her share of the pension, even if she
prevailed in the state court litigation. Indeed, it seems apparent from the record that the Debtor funded his
legal battle against Vandiver, at least in part, with pension monies that were ultimately adjudicated to be
Vandiver’s marital community property. Second, the potential dischargeability of the debt under chapter
7 bodes against a finding of good faith. If the Debtor had filed for protection under chapter 7 of the
Bankruptcy Code, it is likely that Vandiver would have had at least a colorable claim for
nondischargeability of the debt at issue. See 11 U.S.C. § 523(a)(5), (15). Third, the Debtor’s motivation
and sincerity in seeking chapter 13 relief bode against a finding of good faith. In this case, the Debtor
admitted that his sole motivation for filing bankruptcy was to avoid paying Vandiver on the debt at issue.
This admission, combined with the fact that the Debtor proposed only a three-year plan that paid less than
15 percent of Vandiver’s claim, supports the bankruptcy court’s finding that the Debtor’s modified plan
was proposed in bad faith as yet one more attempt to deny Vandiver her marital community property
interest in the Debtor’s pension. See In re Zaleski, 216 B.R. 425,431 (Bankr. D.N.D. 1997) (“Although
... the duration of a plan is not by itself indicative of bad faith, it is a factor in gauging the debtor’s sincerity
where, as here, a three-year plan operates to reduce the retumn to pre-petition creditors.”). Indeed, the
Debtor’s admitted motivation for seeking chapter 13 relief suggests that his modified plan was proposed

" 2Seeking chapter 13 relief to avoid or lessen the effects of state court litigation is not “bad faith
constituting unfair manipulation of the Bankruptcy Code” per se. Bayer v. Hill (In re Bayer), 210 B.R.
794, 796 (B.AP. 8th Cir. 1997). Nevertheless, the Debtor’s motivation in seeking chapter 13 reliefis a
factor that must be considered when determining good faith, and where a debtor’s behavior exhibits a
patternof manipulation, such conduct should not be rewarded in bankruptcy. See Zaleski, 216 B.R. at 429
(“The [good faith] requirement has at its heart the fundamental notion that bankruptcy is intended to afford
the honest but unfortunate debtor the opportunity to gain for himself'a fresh start; bankruptcy is not meant
to reward the dishonest debtor.”). During eight years of state court litigation, the Debtor consciously chose
to spend the contested portion of the pension monies he received, thereby manufacturing the debt to
Vandiver he now seeks to discharge in bankruptcy. The record indicates that the Debtor was gainfully
employed at all times during that period and that it was not necessary for the Debtor to invade the contested
portion of his military pension to provide for himself and his two dependents. Thus, the Debtor is not of
the “honest but unfortunate” variety that the Bankruptcy Code was intended to protect, and his conduct
in this case allows an inference of dishonest manipulation to be drawn.

6
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not with the intention of satisfying Vandiver’s claim to the greatest extent possible, but with the intention of
avoidi ng payment of that claim to the greatest extent possible, and the meager repayment percentage
proposed by the Debtor’s plan supports this conclusion. Such a purpose is the antithesis of good faith in
the context of chapter 13. Since there is no strong evidence of good faith on the part of the Debtor, we
are not left with a definite and firm conviction that a mistake has been committed. Therefore, the
bankruptcy court’s finding that the Debtor proposed his modified chapter 13 plan in bad faith is affirmed.

Finally, the bankruptcy court dismissed the case based on the Debtor’s failure to file a new
mOdiﬁed plan satisfying the good faith requirement of 11 U.S.C. § 1325(a)(3). The bankruptcy court’s

dismissal of the case was correct and is hereby affirmed as well.

CONCLUSION
For the foregoing reasons, we affirm the bankruptcy court in all respects.

A true copy.
Attest:

CLERK, U.S. BANKRUPTCY APPELLATE PANEL,
EIGHTH CIRCUIT
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

IN RE: ) CASE NO. BK14-80189
)
WILLIAM H. SUTTON, JR., ) CH. 13
)
Debtor. )
ORDER

Hearing was held in Omaha, Nebraska, on July 1, 2014, on an objection to claim filed by
Debtor (Fil. #24) with a resistance by creditor Mary E. Sutton (Fil. #s 32 - 35). Erin M. McCartney
represents Debtor, and Kevin J. O’Connell represents Mary Sutton. Evidence was admitted, and the
matter was taken under advisement.

For the reasons stated below, the objection to claim is sustained and the claim (proofof claim
#4-1) shall be allowed as a general unsecured claim. -

Background

Debtor’s ex-wife, Mary Sutton, filed a proof of claim in the amount of $98,205.29, asserting
that the claim is a priority claim for a “domestic support obligation.” Debtor objected to the
classification of the claim and argues that it should be classified as a general unsecured claim.

The parties were divorced in 1999, and the decree of dissolution of their marriage
incorporated a property settlement agreement. Under the terms of that agreement, Debtor agreed
to pay child support in specified amounts and alimony in the amount of $1.00 per month for 72
months, subject to change in the event Ms. Sutton sought a modification. She did not do so. The
agreement also awarded to Ms. Sutton the family home, free and clear of any claim by Debtor and
required Debtor to obtain a release of the home from a lien held by First National Bank, the lender
for Debtor’s business. Further, the agreement required Debtor to use the assets allocated to him as
payments to or as additional collateral to First National Bank in order to obtain the release of the
home from the lien for his business debts. Debtor complied with his obligations and obtained a
release of the home from First National Bank’s liens.

The property settlement agreement also required Debtor to pay to Ms. Sutton a “Cash
Property Settlement” as follows:

In consideration for the distribution of assets to the Husband, the Husband
shall pay to the Wife a cash property settlement in the amount of Eighty-Seven
Thousand Five Hundred and No/100 Dollars ($87,500.00) which shall be paid within
sixty (60) months of the entry of the Decree of Dissolution. . . . The cash property
settlement payment shall be deemed to be a judgment against the Husband; and, in the
event that the Husband elects not to pay the amount due, the Wife shall be afforded
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all legal remedies as would otherwise be available to her in the collection of a
judgment. '

Ms. Sutton argues that the cash property settlement qualifies as a domestic support obligation
based upon the overall structure of the property settlement agreement. Debtor argues that the cash
property settlement is just that — a property settlement — and is not a domestic support obligation.

Discussion
Pursuant to 11 U.S.C. § 101(14A), the term “domestic support obligation” means:

[A] debt that accrues before, on, or after the date of the order
for relief in a case under this title, including interest that accrues on
that debt as provided under applicable nonbankruptcy law
notwithstanding any other provision of this title, that is —

(A) owed to or recoverable by —

(i) a spouse, former spouse, or child of the debtor or
such child’s parent, legal guardian, or responsible relative; or -

(B) in the nature of alimony, maintenance, or support
(including assistance provided by a governmental unit) of such spouse,
former spouse, or child of the debtor or such child’s parent, without
regard to whether such debt is expressly so designated,;

(C) established or subject to establishment before, on, or after
the date of the order for relief in a case under this title, by reason of
applicable provisions of —

(i) a separation agreement, divorce decree, or property
settlement agreement;

(D) not assigned to a nongovernmental entity, unless that
obligation is assigned voluntarily by the spouse, former spouse, child
of the debtor, or such child’s parent, legal guardian, or responsible
relative for the purpose of collecting the debt.

This definition was enacted by the Bankruptcy Abuse Prevention and Consumer Protection
Act 0f2005 (“BAPCPA”) and has an impact throughout the Bankruptcy Code onissues of discharge,
the automatic stay, priorities, exemptions, the means test, and the calculation of disposable income
in a Chapter 13 case. See In re Braun, 2008 WL 2130313, 2 (Bankr. D. Neb. 2008). For purposes
of the case at hand, claim priority and discharge are at issue. Domestic support obligations are not
discharged in Chapter 13 cases. See 11 U.S.C. § 1328(a) and 11 U.S.C. § 523(a)(5). Further,
domestic support obligations are priority claims pursuant to 11 U.S.C. § 507(a)(1)(A). If; on the
other hand, the obligation is not a domestic support obligation, it would fall under 11 U.S.C. §
523(a)(15), which obligations are not excepted from discharge in Chapter 13 cases, nor are they

2.
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entitled to priority status. In this case, the requirements of § 101(14A)(A) and (C) are satisfied and
not at issue. The only issue is whether the debt is in the nature of alimony, maintenance, or support
as required under § 101(14A)(B).

The BAPCPA amendments that added § 101(14A) and altered §§ 523(a)(5) and (15) did not
change the standard for whether an obligation is in the nature of support. /d. When deciding whether
a debt should be characterized as one for support or property settlement, the crucial question is the
function the award was intended to serve. Adams v. Zentz, 963 F.2d 197, 200 (8th Cir. 1992); Boyle
v. Donovan, 724 F.2d 681, 683 (8th Cir.1984) (citing Williams v. Williams (In re Williams), 703
F.2d 1055, 1057 (8th Cir.1983)); see Kruger v. Ellis (In re Ellis), 149 B.R. 925, 927 (Bankr. E.D.
Mo. 1993) (finding that in order to determine whether an award represents a property settlement or
a mamtenance obligation, a court must look to the function an award was intended to serve).

Whether a particular debt is a support obligation or part of a property settlement is a question
of federal bankruptcy law, not state law. See Williams, 703 F.2d at 1056. A divorce decree’s
characterization of an award as maintenance or alimony does not bind a bankruptcy court but is
however a starting point for the determination of the award’s intended function. 1d.; In re Hamblen,
233 B.R. 430, 435 (Bankr. W.D. Mo. 1999) (due deference should be given to the state court’s
characterization of the award). The burden of proofunder § 523(a)(5) is on the party asserting that
the debt is nondischargeable. Lineberry v. Lineberry (In re Lineberry), 9 B.R. 700, 706 (Bankr.
W.D. Mo. 1981).

Factors considered by the courts in making this determination include: the language and
substance of the agreement in the context of surrounding circumstances, using extrinsic evidence if
necessary; the relative financial conditions of the parties at the time of the divorce; the respective
employment histories and prospects for financial support; the fact that one party or another receives
the marital property; the periodic nature of the payments; and whether it would be difficult for the
former spouse and children to subsist without the payments. Morgan v. Woods (In re Woods), 309
B.R. 22 (Bankr. W.D. Mo. 2004); In re Tatge, 212 B.R. 604, 608 (B.A.P. 8th Cir. 1997); Schurman
v. Schurman (In re Schurman), 130 B.R. 538, 539 (Bankr. W.D. Mo. 1991) (citing In re Gianakas,
917 F.2d 759 (3d Cir. 1990)).

Although it is not binding, the agreement’s characterization of the payment is the starting
point in the court’s analysis. Williams, supra. Here, the payment was clearly characterized as a ““cash
property settlement” and not as a support obligation. The property settlement nature of the
obligation 1s also indicated by the manner of payment. It is simply a lump sum obligation that was
due within 60 months of the divorce decree. It was not required to be paid in monthly installments,
which also indicates it was not intended as a support obligation. There is no indication that at the
time of the decree, it would have been difficult for the former spouse and children to subsist without
the payment, particularly since no payment was even due for up to five years after the decree. Finally,
in a related proceeding to determine the priority of liens, including the judgment lien for the cash
property settlement, the Douglas County District Court held: “With respect to the Motion to
Determine Judgment Lien Liability, the Court finds that the judgment the Plaintiff acquired against

3.
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the Defendant via the Decree entered in 1999 was a property settlement rather than a judgment for
either child support or alimony.”

Ms. Sutton argues that in the divorce she gave up present claims to much of the marital
property in an attempt to help Debtor become successful in his business so that he would be able to
pay his support obligations. While that appears to be true, it does not turn the cash property
settlement into a domestic support obligation. Instead, by giving up present rights to certain funds
and assets, Ms. Sutton was able to retain the family home free of claims by her husband and her
husband’s lender. The cash property settlement appears to simply be a property equalization
obligation and not a support obligation, for all the reasons stated in the preceding paragraph.

IT IS, THEREFORE, ORDERED that Debtor’s objection (Fil. #24) to the claim of Mary
Sutton is sustained and the claim (proof of claim #4-1) shall be allowed as a general unsecured claim.

DATE: July 11, 2014.
BY THE COURT:

/s/ Thomas L. Saladino
Chief Judge

Notice given by the Court to:
*Erin M. McCartney
Kevin J. O’Connell
Kathleen Laughlin
United States Trustee

Movant(*) is responsible for giving notice to other parties if required by rule or statute.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA
IN THE MATTER OF: CASE NO. BK12-81843-TJM

)
)
CHADWICK ALLEN POOLE, ) CH. 13
)
)
)

Debtor(s).

ORDER

Trial was held in Lincoln, Nebraska, on March 5, 2013, regarding Fil. #9, Chapter 13 Plan,
filed by the debtor, Fil. #23, Objection to Confirmation of the Plan, filed by Cheryl J. Poole, and Fil.
#29, Response, filed by the debtor. Dan Peters appeared for the debtor and C.J. Poole appeared
on her own behalf.

The debtor has filed a Chapter 13 plan. His former spouse has objected. Contrary to the
terms of the dissolution decree and settlement documents, Mr. Poole has failed to pay $3,000.00
in attorney fees owed to Mrs. Poole’s attorney; failed to pay a $4,2960.00 debt to First National
Bank of Omaha; and failed to pay a lump sum of $25,000.00 or monthly installment payments of
$350.00 on the $25,000.00 judgment. She believes each of those are in the nature of support and
should not be dischargeable. The plan treats those three obligations as general unsecured debts.

It is clear from the documentary evidence at Fil. #58, including a deposition of Mr. Poole and
a transcript of the dissolution proceeding, that the $25,000.00 obligation running from the debtor
to his former spouse was negotiated in an attempt to even up the financial circumstances of the
parties. During the pendency of the dissolution action, and after the entry of a temporary order
directing Mr. Poole not to liquidate any assets, he liquidated more than $80,000.00 from various
accounts, without informing his spouse. The agreement between the parties approved by the
Douglas County district court judge included a transfer of approximately $12,000.00 in a checking
accountdirectly to Mrs. Poole. It also required Mr. Poole to surrender the funds ina 401(a) account.
It then required the payment of the $25,000.00, which was anticipated would come from the equity
in the sale of their home, but in case there was no such equity, he was obligated to pay the amount
off in installments of $350.00 per month.

Mrs. Poole did get the funds from the checking account and the 401(a) account and did
receive $350 a month for two months. The house has not been sold and, from the testimony at trial,
it appears there is no equity.

FINDINGS OF FACT

| find as a fact that the obligation to pay the First National Bank debt and the attorney fees
are in the nature of support. | also find that the obligation to pay $25,000.00 is in the nature of
support. That finding is based upon the language of the settlement documents. The decree
provides:

Alimony. Commencing January 1, 2012, Husband shall pay to Wife, through
automatic income withholding through the Nebraska Child Support Payment Center
the sum of $850.00 due and payable on the 1st day of each month for sixty-five (65)
months for alimony or spousal support terminable upon death of either party or
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remarriage of Plaintiff.

Commencing January 1, 2012, Husband shall pay to Wife, through automatic
income withholding through the Nebraska Child Support Payment Center, the sum
of $1.00 on the 1st day of each month for sixty-five (65) months for alimony or
spousal support and said sum shall be an alimony award in addition to the
aforementioned award and modifiable only in the event that Husband fails to pay the
property installment payments or any increment thereof as defined in paragraph 20
of the Property Settlement Agreement and/or in the event Husband fails to pay any
marital debt assigned to him or any increment thereof as indicated in paragraph 16
of the Property Settlement Agreement, including failure to pay by virtue of
discharging any debts or increments thereof in a bankruptcy proceeding and
including, but not limited to, paying less than is owed through a negotiation process
and/or fails to pay any expenses and debt obligations associated with the real estate
as defined in the second subparagraph of paragraph 9 of the Property Settlement
Agreement.

115 at 4-5 (Fil. #58-1, Ex. A).

The Property Settlement Agreement attached to the decree restates the language of those
two paragraphs at pages 3 and 4. Paragraph 16 of the Property Settlement Agreement is labeled
Marital Debts of the Parties and provides that the husband shall be responsible for the First
National Bank line of credit #2964 in the approximate amount of $4,296.00 as of December 7, 2011.
It further provides that the husband shall indemnify and hold the wife harmless from such liability.

Paragraph 17 of the Property Settlement Agreement provides for the attorney fees which
were to be paid on or before June 1, 2012, and which have not been paid.

Paragraph 20 of the Property Settlement Agreement is entitled Property Settlement
Equalization Payment. It provides:

Husband shall pay to Wife the sum of $25,000.00 as a property settlement
equalization payment as necessary for the benefit of Wife and the parties’ children.
This amount shall be repaid at the rate of $350.00 per month due and owing on the
1st day of each month commencing June 1, 2012. This amount shall accrue interest
atthe rate of 4% per annum and shall be paid through the Clerk of the District Court
of Douglas County. At the time of closing on the sale of the marital residence,
Husband shall pay to Wife from his segregated share the remaining amount of the
$25,000.00 still due and owing.

I interpret the meaning of the decree language and the property settlement language that
even though it is clear that the $25,000.00 should come from marital property, if it is available, to
support the needs of the wife and children, such amount is nonetheless due and payable on a
monthly basis in the form of alimony if it is unpaid or discharged in a bankruptcy case. | find as a
fact that the $25,000.00 award is in the nature of support.

CONCLUSIONS OF LAW
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Judge Saladino, in his appellate capacity, wrote extensively about support obligations and
non-dischargeable attorney fees in Phegley v. Phegley (In re Phegley), 443 B.R. 154 (B.A.P. 8th
Cir. 2011):

The determination of whether an award arising out of marital dissolution
proceedings was intended to serve as an award for alimony, maintenance, or
support, or whether it was intended to serve as a property settlement is a question
of fact to be decided by the bankruptcy court. Tatge v. Tatge (Inre Tatge), 212 B.R.
604, 608 (8th Cir. BAP 1997) (citing Holliday v. Kline (In re Kline), 65 F.3d 749, 750
(8th Cir. 1995)); Adams v. Zentz, 963 F.2d 197, 200 (8th Cir. 1992); Williams v.
Williams (In re Williams), 703 F.2d 1055, 1056 (8th Cir. 1983).

The BAPCPA amendments that added § 101(14A) and altered §§ 523(a)(5)
and (15) did not change the standard for whether an obligation is in the nature of
support. Id. When deciding whether a debt should be characterized as one for
support or property settlement, the crucial question is the function the award was
intended to serve. Adams v. Zentz, 963 F.2d 197, 200 (8th Cir. 1992); Boyle v.
Donovan, 724 F.2d 681, 683 (8th Cir. 1984) (citing Williams v. Williams (In re
Williams), 703 F.2d 1055, 1057 (8th Cir. 1983)); see Kruger v. Ellis (In re Ellis), 149
B.R. 925, 927 (Bankr. E.D. Mo. 1993) (finding that in order to determine whether an
award represents a property settlement or a maintenance obligation, a court must
look to the function an award was intended to serve).

Whether a particular debt is a support obligation or part of a property
settlement is a question of federal bankruptcy law, not state law. See Williams, 703
F.2d at 1056. A divorce decree's characterization of an award as maintenance or
alimony does not bind a bankruptcy court but is however a starting point for the
determination of the award's intended function. id.; In re Hamblen, 233 B.R. 430,
435 (Bankr. W.D. Mo. 1999) (due deference should be given to the state court's
characterization of the award). The burden of proof under § 523(a)(5) is on the party
asserting that the debt is nondischargeable. Lineberry v. Lineberry (In re Lineberry),
9 B.R. 700, 706 (Bankr. W.D. Mo. 1981).

Factors considered by the courts in making this determination include: the
language and substance of the agreement in the context of surrounding
circumstances, using extrinsic evidence if necessary; the relative financial conditions
of the parties at the time of the divorce; the respective employment histories and
prospects for financial support; the fact that one party or another receives the marital
property; the periodic nature of the payments; and whether it would be difficult for
the former spouse and children to subsist without the payments. Morgan v. Woods
(In re Woods), 309 B.R. 22 (Bankr. W.D. Mo. 2004); In re Tatge, 212 B.R. 604, 608
(8th Cir. BAP 1997); Schurman v. Schurman (In re Schurman), 130 B.R. 538, 539
(Bankr. W.D. Mo. 1991) (citing In re Gianakas, 917 F.2d 759 (3d Cir. 1990)).

Exceptions from discharge for spousal and child support deserve a liberal
construction, and the policy underlying § 523 favors the enforcement of familial
obligations over a fresh start for the debtor, even if the support obligation is owed
directly to a third party. See Holliday v. Kline (In re Kline), 65 F.3d 749 (8th Cir.
1995); Williams v. Kemp (In re Kemp), 242 B.R. 178, 181 (8th Cir. BAP 1999), aff'd
232 F.3d 652 (8th Cir. 2000).

443 B.R. at 156-58.
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The parties’ property settlement agreement directed the debtor to pay $3,000 of his wife’s
attorney’s fees, to be paid to the attorney. Fil. No. 58, Ex. A, at 9, § 17. The Eighth Circuit Court of
Appeals has long held that an award of attorney’s fees, if intended to serve as maintenance or
support, are non-dischargeable even if payable to someone other than the spouse. Williams v.
Williams (In re Williams), 703 F.2d 1055, 1057 (8th Cir. 1983); Holliday v. Kline (In re Kline), 65 F.3d
749, 751 (8th Cir. 1995). Bankruptcy courts have ruled that the BAPCPA amendments in 2005 did
not substantively change § 523(a)(5), so Kline and other Eighth Circuit precedent remains
applicable. In re Andrews, 434 B.R. 541, 546 (Bankr. W.D. Ark. 2010); Kelly v. Burnes (In re
Burnes), 405 B.R. 654, 658-59 (Bankr. W.D. Mo. 2009). Therefore, the attorney’s fees are not
dischargeable and must be accounted for in the plan.

The provision of the decree ordering the debtor to pay the First Nebraska Bank line of credit,
and the “indemnify and hold harmless” clause included therein, render that debt non-dischargeable.

[1]n the case of an obligation to pay a debt owed to a third party, it is the obligation
to hold the spouse or former spouse harmless that is presumptively
nondischargeable under this section. See 140 Cong. Rec. H10752, H10770. “A
property settlementincorporated by a divorce decree that apportions third party debt
to one spouse means that the obligor-spouse indemnifies the obligee-spouse in the
event that the obligee is required to pay.” In re Sturdivant, 289 B.R. 392, 399 (citing
Johnston v. Henson (In re Henson), 197 B.R. 299, 303 (Bankr. E.D. Ark. 1996)).

Douglas v. Douglas (In re Douglas), 369 B.R. 462, 463-64 n.2 (Bankr. E.D. Ark. 2007); see also
Gibson v. Gibson (in re Gibson), 219 B.R. 195, 202-03 (B.A.P. 6th Cir. 1998) (“A debtor’s obligation
as part of a decree or separation agreement . . . to hold a spouse ‘harmless’ on a third-party
obligation [is an example] of incurring a debt which satisfies the qualifying language of
§ 523(a)(15)[.I")

As to the alimony modification provision, it is commonly known as a Collett provision
because it was described and upheld in the case of Collett v. Collett, 707 N.W.2d 769 (Neb. 2005).
The decision and its effect were summarized by the Nebraska Court of Appeals in Murphy v.
Murphy, 759 N.W.2d 710 (Neb. Ct. App. 2008):

Shan Collett and Kimberly Collett were both veterinarians, and the husband, Shan,
borrowed money from a bank to establish a veterinary clinic. The clinic was rather
quickly unsuccessful. The wife, Kimberly, had guaranteed the loan. Shan filed a
chapter 7 bankruptcy a month before their pending divorce went to trial. The
evidence was that both parties expected that the collateral would cover the bank
debt ~which expectation turned out to be incorrect. The trial court awarded Kimberly
$1 a year in alimony in March 2002, but in November 2003, the bank obtained a
deficiency judgment against Kimberly for nearly $69,000. That judgment caused
Kimberly to seek a modification of her alimony award, alleging a change in
circumstances. Kimberly introduced evidence showing that to pay the judgment, she
would be required to pay $800 a month for 122 months, that an increase in alimony
would increase her tax liability by $161.41 per month, and that her yearly income
had decreased from $52,000 to $38,000 since the divorce, whereas Shan's monthly
income had increased from $1,400 to $4,000 plus benefits. The district court
modified the alimony award from $1 a year to $950 per month for 123 months, and
Shan appealed. Shan's main attack on this decision was that it violated the U.S.

-4-
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Bankruptcy Code as well as the Supremacy Clause of the U.S. Constitution. The
Nebraska Supreme Court affirmed the trial court's modification of the alimony award.

in Collett, as well as in the case before us, the factual pattern is a
modification of an alimony obligation to account for a debt, which an obligated party
was able to discharge in bankruptcy, with the other party being left with
responsibility of the discharged debt. [The appellant's argument in this case], similar
to the husband's argument in Collett, is that her discharge prevents the reimposition
of this debt on her, in effect, via a reduction in her monthly alimony payment.

The court in Collett noted the facts that the decree originally included an award of
alimony and that the modification was sought on the basis of a change in
circumstances, and then said:

Other courts addressing this scenario have rejected arguments that
modification of alimony is merely a ‘“repackaging” of debts
discharged in bankruptcy and thus prohibited by federal law, if the
party seeking modification is able to demonstrate an actual change
in financial circumstances subsequent to the dissolution and
bankruptcy of the former spouse. See, In re Siragusa, 27 F.3d 406,
407 (9th Cir. 1994); Smith v. Smith, 741 So. 2d 420 (Ala. Civ. App.
1999); In re Marriage of Trickey, 589 N.W.2d 753 (lowa App. 1998).
The court in In re Marriage of Trickey articulated what we believe to
be the correct analytical approach: “If the modification is essentially
a reinstatement of the property settlement under the guise of
alimony, the modification violates section 524 and is not permitted.
... Mere attempts to ‘end run’ around a bankruptcy discharge are
not allowed. . . . However, if the alimony modification merely takes
into account the fact that one spouse would no longer receive the
property settlement payments upon which the original support award
was premised and the discharge results in changed financial
circumstances, then modification will not violate federal bankruptcy
law.” ... 589 N.W.2d at 757.

Collett, 270 Neb. at 730-31, 707 N.W.2d at 775-76.
Murphy, 7569 N.W.2d at 717-18.

The Collett court explained the distinction between dischargeable and non-dischargeable
modifications:

In Inre Siragusa, supra, the court determined that a post-bankruptcy alimony
modification did not violate the discharge injunction where there was no showing
that the former wife was attempting to reinstate a discharged property settlement
obligation. Instead, the modification was based on the changed circumstance that
the former wife would not receive the future property settlement payments upon
which the original alimony award was premised. The court noted that the former
husband's bankruptcy constituted a changed circumstance in that it “altered both
[the former wife's] need and [the former husband's] ability to pay.” In re Siragusa,
27 F.3d at 408. The court therefore concluded that the resulting modification was

-5-
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justified in that it “merely takes into account the fact that [the former wife] would no
longer receive the property settlement payments upon which the original alimony
was premised.” Id.

Collett, 707 N.W.2d at 7786.

In applying the Collett legal analysis to the facts of this case, the Pooles clearly intended
that if the property equalization debt was discharged, it would create a change in the wife's financial
circumstances that would support a modification to her alimony award. The obligation is in the
nature of support and is non-dischargeable, and therefore must be accounted for in the debtor’s
plan. The current plan is denied confirmation.

IT IS ORDERED: Cheryl J. Poole’s objection to confirmation of the plan (Fil. #23) is
sustained. The debtor is granted thirty days to file an amended plan.

DATED: April 3, 2013

BY THE COURT:

/s/ Timothy J. Mahoney
United States Bankruptcy Judge

Notice given by the Court to:
*Dan Peters
C.J. Poole
Kathleen Laughlin

*Movant is responsible for giving notice of this order to other parties if required by rule or statute.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

IN THE MATTER OF: ) CASE NO. BK11-41944-TJM
)

GEORGE R. OSBORN, JR. ) CH. 13
)

Debtor(s). )

ORDER

This matter was submitted to the Court at a live evidentiary hearing held in Lincoln,
Nebraska, on December 14, 2011. The issues involved Fil. #20, an Objection to Claim of Heather
Eads, filed by the debtor; Fil. #26, Resistance, filed by Heather Eads; Fil. #35, Objection to
Confirmation of Plan, filed by Heather Eads; and Fil. #41, Response to Objections to Plan, filed by
the debtor. Trev Peterson appeared for the debtor and Heather Eads, a creditor, appeared pro se.

The creditor, Ms. Eads, is a former spouse of the debtor and is a holder of a claim arising
out of the parties’ dissolution of marriage decree. She asserts that her claim is a priority unsecured
claim constituting a domestic support obligation. Debtor has objected to the classification of the
claim as a domestic support obligation. Ms. Eads has also objected to the plan filed by the debtor
asserting that the bankruptcy and the plan were not filed in good faith. The objection to claim is
denied and the objection to the plan is granted. An amended plan and schedules are due February
27,2012.

Background

The parties were married in April of 1995 and the decree of dissolution of marriage was
entered on March 2, 2009. Three children were born of the marriage and the decree provided for
joint custody, with the children residing on a permanent basis with Ms. Eads.

During the marriage, the parties purchased a home in Lincoln, Nebraska, and granted a
deed of trust to Wells Fargo Home Mortgage. They also obtained a line of credit from Wells Fargo
which was also secured by a deed of trust as a second lien.

In September of 2008, in contemplation of the forthcoming dissolution of marriage, the
parties refinanced the home. They had incurred significant debt on the line of credit, resulting from,
among other things, the expenses related to the premature birth of twins, and medical expenses
and other expenses to meet the dietary needs of the children. They agreed as part of the
refinancing that the note secured by the first deed of trust and the line of credit would be paid off
and a new note secured by a new first deed of trust would be taken out with Wells Fargo, adding
approximately $20,000.00 to the new note secured by the first deed of trust. A second note secured
by a second deed of trust would be taken out for approximately $20,000.00. Anticipating the
dissolution of marriage, Ms. Eads, formerly Ms. Osborn, and Mr. Osborn, agreed that she would
keep the home, subject to her obligation to pay the first mortgage. He would agree to pay the
second mortgage in the approximate amount of $20,000.00. Those terms were incorporated into
the decree and property settlement agreement.

At the time of the decree, Ms. Eads’ gross income was, according to the child support
calculator attached to the property settiement agreement and included in this court file at Fil. #31-1,
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$2,556.00 per month and the gross income of Mr. Osborn was $2,643.00 per month. Her net
income was $2,212.41 and his net income was $2,053.96.

Pursuant to the decree, he was directed to pay child support in the amount of $741.00 per
month, medical expenses not covered by health insurance, a portion of child care expenses, and
the approximately $271.00 per month required to pay off the second mortgage.

She kept her vehicle, subject to its debt, the home, including any remaining equity, and he
kept his vehicle and his retirement account which contained approximately $132,000.00.

The decree provided that, “Neither party shall be required to pay alimony to the other.”

Law and Discussion

The current statutory language and case law concerning the term “domestic support
obligation” and the good faith requirement for confirmation of a Chapter 13 plan were discussed in
detail by Chief Bankruptcy Judge Thomas Saladino in the Chapter 13 case of Timothy J. McPheron,
2010 WL 5173719, Case No. BK10-40861-TLS (Dec. 15, 2010). His explanation follows:

Pursuant to 11 U.S.C. § 101(14A), the term “domestic support obligation”
means:

[A] debt that accrues before, on, or after the date of the order for
relief in a case under this title, including interest that accrues on that
debt as provided under applicable nonbankruptcy law
notwithstanding any other provision of this title, that is —

(A) owed to or recoverable by —

(i) a spouse, former spouse, or child of the debtor or
such child’s parent, legal guardian, or responsible relative; or
(i) a governmental unit;

(B) in the nature of alimony, maintenance, or support
(including assistance provided by a governmental unit) of such
spouse, former spouse, or child of the debtor or such child’s parent,
without regard to whether such debt is expressly so designated;

(C) established or subject to establishment before, on, or
after the date of the order for relief in a case under this title, by
reason of applicable provisions of —

(i) a separation agreement, divorce decree, or
property settiement agreement;

(i) an order of a court of record; or

(i) a determination made in accordance with
applicable nonbankruptcy law by a governmental unit; and

(D) not assigned to a nongovernmental entity, unless that
obligation is assigned voluntarily by the spouse, former spouse, child
of the debtor, or such child’'s parent, legal guardian, or responsible
relative for the purpose of collecting the debt.

This definition was enacted by the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005 (“BAPCPA”), and has an impact throughout the

2-
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Bankruptcy Code on issues of discharge, the automatic stay, priorities, exemptions,
the means test, and the calculation of disposable income in a Chapter 13 case. For
purposes of the case at hand, discharge and priorities are at issue. Domestic
support obligations are not discharged in Chapter 13 proceedings. See 11 U.S.C.
§ 1328(a) and 11 U.S.C. § 523(a)(5). Further, domestic support obligations are
priority claims pursuant to 11 U.S.C. § 507(a)(1)}(A). If, on the other hand, the
obligation is not a domestic support obligation, it would fall under 11 U.S.C.
§ 523(a)(15), which obligations are not excepted from discharge in Chapter 13
cases, nor are they entitled to priority status.

The BAPCPA amendments that added § 101(14A) and altered §§ 523(a)(5)
and (15) did not change the standard for whether an obligation is in the nature of
support. When deciding whether a debt should be characterized as one for support
or property settlement, “the crucial question is what function did the parties intend
the agreement to serve when they entered into it.” Boyle v. Donovan, 724 F.2d 681,
683 (8th Cir. 1984) (citing Williams v. Williams (In re Williams), 703 F.2d 1055, 1057
(8" Cir. 1983)). In making that factual determination, the court evaluates a number
of factors, including whether the agreement contains a separate provision for
alimony or child support, and whether the debt is conditional. Ahlf v. Ahlf (In re Ahlf),
354 B.R. 884, 887 (Bankr. S.D. lowa 2006) (citing Morel v. Morel (In re Morel), 983
F.2d 104, 105 (8th Cir. 1992)). Other factors considered include:

[TIhe relative financial conditions of the parties at the time of the
divorce; the respective employment histories and prospects for
financial support; the fact that one party or another receives the
marital property; the periodic nature of the payments; and, whether
it would be difficult for the former spouse and children to subsist
without the payments.

Ahlf, 354 B.R. at 887 (quoting Tatge v. Tatge (In re Tatge), 212 B.R. 604, 608

(B.A.P. 8" Cir. 1997)).

11 U.S.C. § 1325(a)(3) provides that a Chapter 13 plan must be proposed
in good faith and not by any means forbidden by law. In discussing the good faith
obligation, the Eighth Circuit Bankruptcy Appellate Panel stated:

The relevant inquiry regarding good faith is “whether the debtor has
stated his debts and expenses accurately; whether he has made any
fraudulent misrepresentation to mislead the bankruptcy court; or
whether he has unfairly manipulated the Bankruptcy Code.”
Education Assistance Corp. v. Zellner, 827 F.2d 1222, 1227 (8th Cir.
1987). However, the foregoing inquiry is governed by a “totality of the
circumstances” test. Noreen, 974 F.2d at 76; LeMaire, 898 F.2d at
1349: In re Estus, 695 F.2d 311, 316 (8th Cir. 1982). Factors which
are particularly relevant to determining good faith under the totality
of the circumstances include: (1) the nature of the debt sought to be
discharged; (2) whether the debt would be dischargeable in a

-3-
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chapter 7 bankruptcy case; and (3) the debtor's motivation and
sincerity in seeking chapter 13 relief. LeMaire, 898 F.2d at 1349
(citing Estus, 695 F.2d at 317). See also In re Kurtz, 238 B.R. 826,
830 (Bankr. D.N.D. 1999) (“Further consideration must be given to
the sincerity of the Debtor in putting forth his Chapter 13 plan of
repayment and whether that plan demonstrates real sincerity on the
part of [the Debtor] to repay his creditors as best he can in exchange
for the liberal Chapter 13 discharge.”) Another relevant factor in
determining good faith is the Debtor’s pre-filing conduct. LeMaire,
898 F.2d at 1352 (citations omitted). However, even in light of
egregious pre-filing conduct by the Debtor, a chapter 13 plan may be
confirmed if other factors “suggest that the plan nevertheless
represents a good faith effort by the debtor to satisfy his creditors’
claims.” Id. (citation omitted).

Banks v. Vandiver (In re Banks), 248 B.R. 799, 803 (B.A.P. 8" Cir. 2000).

McPheron, at 2-5.

The first issue to be addressed here is the debtor’s objection to the claim of Ms. Eads. He
asserts that the claim, which is based on the portion of the decree assigning to the debtor
responsibility for payment of the note secured by the second deed of trust on Ms. Eads’ home, is
not a domestic support obligation. Although the decree contained an express provision for child
support, as well as an express alimony provision providing that neither party shall pay alimony to
the other, the evidence is that the parties planned to equalize their assets and their debt obligations
to enable Ms. Eads to keep the home for herself and her children. Based upon her net monthly
income at the time of the decree, it is clear that she would have been unable to retain the home with
any reasonable degree of financial security if she was required to make the monthly payments on
the second deed of trust. On the other hand, he left the marriage with a child support obligation of
$741.00 a month plus the second mortgage obligation of approximately $271.00 a month to be
paid, along with other living expenses, from a net income of more than $2,000.00 per month. He
was apparently willing and able to make the payments for at least a year after the decree was
entered. Then, perhaps because of the purchase of a new car, or his remarriage, his monthly
income was not sufficient to pay his monthly living expenses and his obligations from the first
marriage. To access his retirement funds, he quit his employment of 37 years, paid taxes on
approximately $65,000.00 from the retirement account, and then proceeded to go through the
balance of the cash received from liquidating the retirement account between March of 2010 and
May of 2011.

During that time period, from the date he quit his job in March of 2010 until he obtained
employment in August of 2011, he spent very little time attempting to obtain employment which
would enable him to pay his obligations. He even told Ms. Eads on at least one occasion that he
would arrange his financial situation so that he would have no money available to pay his
obligations if she took him to court.

She did take him to court for failure to pay child support, failure to pay child care expenses
and failure to pay medical expenses, plus failure to pay his obligation on the second lien. As a
result, on July 18, 2011, he was found in civil contempt and sentenced to 30 days in jail. He was
allowed to purge himself of contempt by making monthly payments of $50.00 per month on the

-4-



41

Case 11-41944-TUM Doc 117 Filed 01/26/12 Entered 01/26/12 15:45:49 Desc Main
Document  Page 5 of 6

arrearage of the child care and child support, by making an immediate payment on the overdue
medical expense, and by curing the delinquency on the second lien obligation. He was ordered by
the state court judge in that contempt order, Fil. #100, to remain current on the payments of the
second lien.

| find, based upon the intent of the parties when they refinanced the home and when they
agreed on the property settiement agreement, that Mr. Osborn was taking responsibility for the
second lien so that Ms. Eads and the children could stay in the home. That is the essence of a
domestic support obligation and | so find that the requirement for him to pay it is a domestic support
obligation which is non-dischargeable in a Chapter 13 case.

Turning now to the plan objection, Ms. Eads argues that the bankruptcy case was not filed
in good faith and the plan was not proposed in good faith. Specifically, she asserts that the debtor
did not list all of his assets when he filed the initial petition and schedules. She provided
information, apparently to the trustee and to counsel for Mr. Osborn, concerning property that he
had in his possession on the petition date that was not listed on the schedules.

In addition, on cross-examination by Ms. Eads at trial, Mr. Osborn admitted that although
his amended schedules showed he paid rent in the amount of $300.00 per month, health insurance
in the amount of $450.00 a month, and child care expenses in the amount of $182.00 a month,
none of that was true. He has not paid rent to anyone for many months. He has lived temporarily
with his sister and with his brother and, although he testified that he will pay them rent when he is
able to, he has not yet done so. He had no explanation for the $450.00 per month health care
expense that he put on his amended schedules.

Of the $182.00 a month that he listed as child care, he eventuaily suggested that perhaps
$100.00 of it related to the $50.00 per month that he was paying to purge himself of contempt. He
testified that he had recently paid an $82.00 medical bill, but was unable to explain what a one-time
payment of an $82.00 medical bill had to do with his assertion that he paid at least that much on
a monthly basis.

Finally, although he was ordered on July 18,2011, to maintain payments on the second lien
or be subject to a jailhouse opportunity, he filed this Chapter 13 bankruptcy case on the very next
day. He has made no payments on the second lien for at least five months prior to the trial date in
this case.

Although | could easily conclude that he provided erroneous rental and health insurance and
medical care information to his attorney so that his amended schedules would show reduced net
disposable income making him unable to pay the second lien monthly payments, | will reserve
making such a finding. Ms. Eads is not interested in having Mr. Osborn’s case dismissed so that
he can be sent to jail for failing to obey the state court order. She is interested in receiving
payments that he is obligated to pay. The best way to assure him that he is not going to jail and to
assure her that she will receive the payments is to let him remain in Chapter 13 and file an
amended plan that reflects the truth on the amended schedules and provides for payment of his
divorce decree obligations.

If amended schedules continue to reflect inaccuracies with regard to his financial condition,
or if an amended plan does not properly provide for his dissolution of marriage decree obligations,
the case will be dismissed as one filed in bad faith and Mr. Osborn can take his chances outside
the bankruptcy system.
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IT IS ORDERED: The debtor’s objection to claim of Heather Eads (Fil. #20) is denied. The
objection to confirmation of plan, filed by Heather Eads (Fil. #35), is granted. An amended plan with
amended schedules shall be filed no later than February 27, 2012.

DATED: January 26, 2012

BY THE COURT:

/s/ Timothy J. Mahoney
United States Bankruptcy Judge

Notice given by the Court to:
*Trev Peterson
*Heather Eads
Kathleen Laughlin
U.S. Trustee

* Movant is responsible for giving notice of this order to all other parties not listed above if required by rule or statute.
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF NEBRASKA
IN THE MATTER OF: CASE NO. BK10-40861-TLS
TIMOTHY J. McPHERON, CH. 13

Debtor.

N N e N N

ORDER

This matter was submitted to the Court on the joint stipulation of facts (Fil. #59) and the
affidavit/declaration of the parties (Fil. #57 and #58). The issues involve an objection to
confirmation of plan (Fil. #15), a resistance thereto (Fil. #18), an objection to claim (Fil. #29), and
aresistance thereto (Fil. #31). David P. Lepant represents Debtor, and John C. Hahn represents the
creditor, Candace McPheron.

The objection to confirmation of plan and the objection to claim are intertwined- The
creditor, Ms. McPheron, is the former spouse of Debtor and is the holder of a claim arising out of
the parties’ divorce decree. Ms. McPheron asserts that her claim is a priority unsecured claim
constituting a domestic support obligation. Debtor has objected to the classification of the claim as
a domestic support obligation. Ms. McPheron has also objected to the plan filed by Debtor, asserting
that the bankruptcy and the plan were not filed in good faith.! For the reasons stated below, the
objection to claim is sustained and the plan objection is overruled.

Background

The underlying facts are largely undisputed and the parties have entered into a stipulation
of facts with respect to this matter (Fil. #59). In light of the stipulation, not all of the facts will be
set forth in this order. However, certain bear mentioning,.

The 20-year marriage of the parties ended in divorce on October 19, 2009. During their
marriage, they resided in a home that Ms. McPheron acquired by gift from her parents, free and clear
of liens and encumbrances. Subsequent to acquiring the home, the parties consolidated some debt
and encumbered the home with a deed of trust.

The original divorce decree was filed on October 19, 2009. An amended decree was entered
on February 11, 2010. At the time of the original decree, Ms. McPheron’s gross income was
approximately $1,386.00 per month and Debtor’s gross income was approximately $2,478.00 per
month. For the last 18 years, Ms. McPheron has worked out of her home as a day care provider.
Debtor has worked various jobs outside the home.

'Ms. McPheron also objected to the plan for failure to commit all of Debtor’s disposable
income to the plan. However, Ms. McPheron appears to have abandoned that objection as it was
not addressed in her brief.
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Since the residence was a gift from Ms. McPheron’s parents, the decree provided that she
was to receive that property as a non-marital asset. The decree further provides as follows:

iv. Debts:

1. Each parfy is responsible for one-half (50%) of the
Citifinancial indebtedness on the Plaintiff’s house as of August 20, 2009, in the

amount of $76,956, subject to the following adjustments:

a. The Plaintiff should receive a credit for one-half of the
amounts withdrawn by the Defendant from the Defendant’s 401(k) in the amount of

$19,831.40.

b. The Defendant should receive a credit in the amount
of $15,000 for improvements made to the Plaintiff’s house during the marriage.

c. Alter [sic] adjustments, the Plaintiffis responsible for
$33,646.60 (44%) of the indebtedness on the Plaintiff’s house, and the Defendant is

responsible for $43,309.40 (56%) of the indebtedness on the Plaintiff’s house.

vi. Equalization: The Défendant is hereby ordered to pay the sum of
$43,309.40 towards the indebtedness on the home and should hold the Plaintiff

harmless thereon.
viii.  Alimony: Neither party shall pay alimony to the other.

" Discussion

Pursuant to 11 U.S.C. § 101(14A), the term “domestic support obligation” means:

[A] debt that accrues before, on, or after the date of the order for relief in a case
under this title, including interest that accrues on that debt as provided under
applicable nonbankruptcy law notwithstanding any other provision of this title, that

is — -
(A) owed to or recoverable by —

(i) a spouse, former spouse, or child of the debtor or such child’s

parent, legal guardian, or responsible relative; or
(i1) a governmental unit;

(B) in the nature of alimony, maintenance, or support (including assistance
provided by a governmental unit) of such spouse, former spouse, or child of the
debtor or such child’s parent, without regard to whether such debt is expressly so

designated;

(C) established or subject to establishment before, on, or after the date of the
order for relief in a case under this title, by reason of applicable provisions of —
(i) a separation agreement, divorce decree, or property settlement

agreement;
(ii) an order of a court of record; or

2
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(i) a determination made in accordance with applicabl
nonbankruptcy law by a governmental unit; and :
(D) not assigned to a nongovernmental entity, unless that obligation is
assigned voluntarily by the spouse, former spouse, child of the debtor, or such child’s
parent, legal guardian, or responsible relative for the purpose of collecting the debt.

This definition was enacted by the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 (“BAPCPA™), and has an impact throughout the Bankruptcy Code on issues of
discharge, the automatic stay, priorities, exemptions, the means test, and the calculation of
disposable income in a Chapter 13 case. For purposes of the case at hand, discharge and priorities
are at issue. Domestic support obligations are not discharged in Chapter 13 proceedings. See 11
U.S.C. § 1328(a) and 11 U.S.C. § 523(a)(5). Further, domestic support obligations are priority
claims pursuant to 11 U.S.C. § 507(a)(1)(A). If, on the other hand, the obligation is not a domestic
support obligation, it would fall under 11 U.S.C. § 523(a)(15), which obligations are not excepted
from discharge in Chapter 13 cases, nor are they entitled to priority status.

The BAPCPA amendments that added § 101(14A) and altered §§ 523(a)(5) and (1 5) did not
change the standard for whether an obligation is in the nature of support. When deciding whether
a debt should be characterized as one for support or property settlement, “the crucial question is
what function did the parties intend the agreement to serve when they entered into it.” Boyle v.
Donovan, 724 F.2d 681, 683 (8th Cir. 1984) (citing Williams v. Williams (In re Williams), 703 F.2d
1055, 1057 (8th Cir. 1983)). In making that factual determination, the court evaluates a number of
factors, including whether the agreement contains a separate provision for alimony or child support,
and whether the debt is conditional. 4hlfv. Ahlf (In re Ahlf), 354 B.R. 884, 887 (Bankr. S.D. lowa
2006) (citing Morel v. Morel (In re Morel), 983 F.2d 104, 105 (8th Cir. 1992)). Other factors
considered include:

[T]he relative financial conditions of the parties at the time of the divorce; the
respective employment histories and prospects for financial support; the fact that one
party or another receives the marital property; the periodic nature of the payments;
and, whether it would be difficult for the former spouse and children to subsist
without the payments.

Ahlf, 354 B.R. at 887 (quoting Tatge v. Taige (In re Tatge), 212 B.R. 604, 608 (B.A.P. 8th Cir.
1997)).

The first issue to be addressed is Debtor’s objection to the claim of Ms. McPheron. Debtor
asserts that the claim, which is based on the portion of the decree assigning to Debtor responsibility
for a portion of the indebtedness secured by Ms. McPheron’s home, is not a domestic support
obligation. It is significant that the divorce decree contains an express provision for child support,
as well as an express alimony provision as follows: “Neither party shall pay alimony to the other.”
Debtor’s obligation to pay $43,309.40 towards the indebtedness on the home is set forth in two
sections of the decree, one entitled “Debts” and one entitled “Equalization.” In calculating the

-3-
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amount to be paid, the court began with an equal division of the indebtedness between the parties
and then made certain adjustments based upon unique facts and circumstances. Debtor was ordered
to pay the resulting amount towards the indebtedness on the home and to hold Ms. McPheron
harmless therefrom.

Unfortunately, the divorce decree does not describe how that indebtedness is to be paid (i.e.,
lump sum, monthly, directly to the bank, or to Ms. McPheron). There is no indication that the
judgment was in lieu of alimony or support. In fact, quite to the contrary, the decree indicates that
it was simply a calculation dividing the only marital debt the parties appeared to have.

Ms. McPheron’s argument relies heavily upon the current income disparity of the parties.
However, their current income is not relevant to an analysis of whether the debt division in the
divorce decree was intended to be a domestic support obligation. Instead, only the intent of the court
at the time the decree was entered is relevant. According to the factual stipulation, there was an
income disparity at the time the decree was entered — Debtor earned approximately 64% of the total
family income. Despite that income disparity, and despite the 20-year marriage, the district court
clearly determined that no alimony should be paid. No explanation was given, but the determination
was clearly stated. One potential explanation, as Debtor points out, is that the income disparity is
effectively eliminated once the child support obligation is factored into the equation. Perhaps that
is why the court treated the parties as equals in dividing obligations and declining to award alimony.
For the foregoing reasons, I find that the hold-harmless obligation with respect to the CitiFinancial
indebtedness is not a domestic support obligation.

Turning now to the plan objection, Ms. McPheron argues that the bankruptcy case was not
filed in good faith and the plan was not proposed in good faith. Specifically, she asserts that Debtor
has filed the case solely to circumvent his obligation to her with respect to the indebtedness owed
under the divorce decree. _ '

11 U.S.C. § 1325(a)(3) provides that a Chapter 13 plan must be proposed in good faith and
not by any means forbidden by law. In discussing the good faith obligation, the Eighth Circuit
Bankruptcy Appellate Panel stated:

The relevant inquiry regarding good faith is “whether the debtor has stated his debts
and expenses accurately; whether he has made any fraudulent misrepresentation to
mislead the bankruptcy court; or whether he has unfairly manipulated the Bankruptcy
Code.” Education Assistance Corp. v. Zellner, 827 F.2d 1222, 1227 (8th Cir. 1987).
However, the foregoing inquiry is governed by a “totality of the circumstances” test.
Noreen, 974 F.2d at 76; LeMaire, 898 F.2d at 1349; In re Estus, 695 F.2d 311, 316
(8th Cir. 1982). Factors which are particularly relevant to determining good faith
under the totality of the circumstances include: (1) the nature of the debt sought to
be discharged; (2) whether the debt would be dischargeable in a chapter 7
bankruptcy case; and (3) the debtor’s motivation and sincerity in seeking chapter 13
relief. LeMaire, 898 F.2d at 1349 (citing Estus, 695 F.2d at 317). See also In re

-
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Kurtz, 238 B.R. 826, 830 (Bankr. D.N.D. 1999) (“Further consideration must be
given to the sincerity of the Debtor in putting forth his Chapter 13 plan of repayment
and whether that plan demonstrates real sincerity on the part of [the Debtor] to repay
his creditors as best he can in exchange for the liberal Chapter 13 discharge.”).
Another relevant factor in determining good faith is the Debtor’s pre-filing conduct.
LeMaire, 898 F.2d at 1352 (citations omitted). However, even in light of egregious
pre-filing conduct by the Debtor, a chapter 13 plan may be confirmed if other factors
“suggest that the plan nevertheless represents a good faith effort by the debtor to
satisfy his creditors’ claims.” Id. (citation omitted).

Banks v. Vandiver (In re Banks), 248 B.R. 799, 803 (B.A.P. 8th Cir. 2000).

While the mortgage indebtedness owed on Ms. McPheron’s home dwarfs the other
indebtedness owed by Debtor at the time of bankruptcy filing, the claims register in his bankruptcy
indicates that he does owe significant additional debt. Beatrice Community Hospital filed a claim
in excess of $1,200.00; the Nebraska Department of Revenue filed a claim for $633.45; a credit card ‘
company filed a claim for $350.44; the Internal Revenue Service filed a claim for $2,154.48; and
CitiFinancial Auto filed a claim for $792.73. Further, CitiFinancial, Inc., the holder of the mortgage
on Ms. McPheron’s home, filed a claim for $79,429.58 since Debtor is a co-obligor on that entire
indebtedness. Thus, Debtor’s mortgage liability far exceeds the portion for which he was to hold Ms.
McPheron harmless. A review of Schedule J also indicates that Debtor is not, by any means, living
an extravagant lifestyle. Finally, Debtor submitted an affidavit that he ultimately determined the ‘
need to file bankruptcy after the Nebraska Department of Revenue began garnishing his wages.

Ms. McPheron does assert that Debtor’s pre-petition conduct should factor into whether
Debtor filed this bankruptcy and/or plan in good faith. In particular, she points out that Debtor
withdrew substantial funds from his 401 (k) account shortly before the divorce filing and even after .
the divorce filing and entry of an order of the divorce court prohibiting transfers of property. .
However, all of those withdrawals took place prior to entry of the divorce decree and the amended
decree. The withdrawals were brought to the attention of the court handling the divorce case and
were specifically addressed in the decree issued by that court in calculating the division of debts.
Notably, that court did not make any findings of contempt, bad faith, or otherwise with respect to
those withdrawals. Accordingly, those actions are not relevant to the issue of whether this
bankruptcy case was filed in good faith.

In light of the foregoing circumstances, I find that Debtor filed his Chapter 13 case and
proposed his Chapter 13 plan in good faith.

IT IS, THEREFORE, ORDERED that:

1. The objection to claim (Fil. #29) is sustained and the claim is reclassified as a general
unsecured claim; and
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2. The objection to confirmation of plan (Fil. #15) is overruléd, and the plan (Fil. #4)
may be confirmed provided all other confirmation requirements have been met.

DATED: December 15, 2010.
BY THE COURT:

/s/ Thomas L. Saladino
Chief Judge

Notice given by the Court to:
*David P. Lepant
*John C. Hahn
Kathleen Laughlin
United States Trustee

Movant (*) is responsible for giving notice to other parties if required by rule or statute.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

IN THE MATTER OF: ) CASE NO. BK09-43079-TLS
DANIEL L. MASER, % CH. 13
Debtor. g
ORDER

Hearing was held in Lincoln, Nebraska, on August 18, 2010, on Debtor’s objection to claim
of Susan L. Maser (Fil. #61), and a resistance thereto (Fil. #63). Ms. Maser also objected to Debtor’s
Chapter 13 plan, but such objection was deferred pending resolution of the objection to claim. David
P. Kyker appeared for Debtor, and Joel Lonowski appeared for the claimant, Susan Maser.

Background

Susan Maser is the former spouse of Debtor, Daniel L. Maser. Ms. Maser filed a proof of
claim in this Chapter 13 proceeding asserting a domestic support obligation claim in the amount of
$77,743.41. Debtor objected asserting that the claim was not entitled to priority status as a domestic
support obligation.

The parties have settled some of their differences and a stipulation has been filed with this
Court with respect to the settled issues (Fil. #85). The remaining questions before this Court are
whether the monetary judgment (identified in the stipulation as the “property judgment”) and the
attorney fee award entered in favor of Ms. Maser pursuant to the property settlement agreement and
divorce decree constitute domestic support obligations entitled to priority status.

Discussion
Pursuant to 11 U.S.C. § 101(14A), the term “domestic support obligation” means:

[A] debt that accrues before, on, or after the date of the order for relief in a case
under this title, including interest that accrues on that debt as provided under
applicable nonbankruptcy law notwithstanding any other provision of this title, that
is—

(A) owed to or recoverable by —

(1) a spouse, former spouse, or child of the debtor or such child’s
parent, legal guardian, or responsible relative; or
(ii) a governmental unit;

(B) in the nature of alimony, maintenance, or support (including assistance
provided by a governmental unit) of such spouse, former spouse, or child of the
debtor or such child’s parent, without regard to whether such debt is expressly so
designated;
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(C) established or subject to establishment before, on, or after the date of the
order for relief in a case under this title, by reason of applicable provisions of —
(i) a separation agreement, divorce decree, or property settlement
agreement;
(i) an order of a court of record; or
(ili) a determination made in accordance with applicable
nonbankruptcy law by a governmental unit; and
(D) not assigned to a nongovernmental entity, unless that obligation is
assigned voluntarily by the spouse, former spouse, child ofthe debtor, or such child’s
parent, legal guardian, or responsible relative for the purpose of collecting the debt.

This definition was enacted by the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 (“BAPCPA”), and has an impact throughout the Bankruptcy Code on issues of
discharge, the automatic stay, priorities, exemptions, the means test, and the calculation of
disposable income in a Chapter 13 case. For purposes of the case at hand, discharge and priorities
are at issue. Domestic support obligations are not discharged in Chapter 13 proceedings. See 11
U.S.C. § 1328(a) and 11 U.S.C. § 523(a)(5). Further, domestic support obligations are priority
claims pursuant to 11 U.S.C. § 507(a)(1)(A). If, on the other hand, the obligation is not a domestic
support obligation, it would fall under 11 U.S.C. § 523(a)(15), which obligations are not excepted
from discharge in Chapter 13 cases, nor are they entitled to priority status.

The BAPCPA amendments that added § 101(14A) and altered §§ 523(a)(5) and (15) did not
change the standard for whether an obligation is in the nature of support. When deciding whether
a debt should be characterized as one for support or property settlement, “the crucial question is
what function did the parties intend the agreement to serve when they entered into it.”” Boyle v.
Donovan, 724 F.2d 681, 683 (8th Cir. 1984) (citing Williams v. Williams (In re Williams), 703 F.2d
1055, 1057 (8th Cir. 1983)). In making that factual determination, the court evaluates a number of
factors, including whether the agreement contains a separate provision for alimony or child support,
and whether the debt is conditional. Ahlf v. Ahlf (In re Ahlf), 354 B.R. 884, 887 (Bankr. S.D. Towa
2006) (citing Morel v. Morel (In re Morel), 983 F.2d 104, 105 (8th Cir. 1992)). Other factors
considered include:

[T]he relative financial conditions of the parties at the time of the divorce; the
respective employment histories and prospects for financial support; the fact that one
party or another receives the marital property; the periodic nature of the payments;
and, whether it would be difficult for the former spouse and children to subsist
without the payments.

Ahlf, 354 B.R. at 887 (quoting Tatge v. Tatge (In re Tatge), 212 B.R. 604, 608 (B.A.P. 8th Cir.
1997)).
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The divorce decree and property settlement agreement were admitted into evidence as part
of the affidavit of Ms. Maser (Fil. #71). The decree incorporates the settlement agreement and
specifically provides:

That a judgment shall be entered against the Respondent and in favor of the
Petitioner in the sum of $70,580.00, which judgment shall draw interest at the rate
of 6% per annum from and after the date of the Decree. The judgment shall be paid
as follows:

(a) $5,000.00 on August 1, 2004;

(b) $550.00 on September 1, 2004 and on the first of each month
thereafter until all sums due herein shall be paid in full. In the event
the Respondent shall fail to pay any installment when due then and
in that event all remaining sums shall be immediately due and
payable.

That the Respondent shall pay alimony to the Petitioner in the sum of $1.00
per year for a period of fifteen years. The obligation to pay alimony shall not
terminate upon the death or remarriage of either party. In the event the Respondent
shall discharge all or any portion of any sums due the Petitioner in this Settlement
Agreement the same shall be considered a substantial and material change of
circumstances and the Respondent’s obligation to pay alimony shall be modified to
provide that the Petitioner shall not receive less than the amounts due her pursuant
to this Settlement Agreement.

That the Respondent shall pay the sum of $1,000.00 toward Petitioner’s
attorney fees.

Under the terms of the settlement agreement, Debtor was awarded all of Ms. Maser’s right,
title, interest, and equity in eight parcels of residential property plus a cabin located in Dodge
County, Nebraska. The money judgment set forth in the property settlement agreement mirrors the
judgment set forth in the divorce decree itself, with the additional language:

In the event the Respondent shall file a bankruptcy and discharge any
financial obligation due the Petitioner pursuant to this Settlement Agreement the
parties agree that alimony shall be modified to provide that the Petitioner shall not
receive less than she is entitled to receive pursuant to this Settlement Agreement.

Also, as part of her affidavit (Fil. #71), Ms. Maser included copies of the pretrial memoranda
that were submitted on her behalf and on Debtor’s behalf during their divorce proceedings and prior
to the time the property settlement agreement was entered into. At paragraph 14 of Ms. Maser’s
filing, the following question and answer are provided:

14. If support is an issue, list living expenses for you and any minor
children living with you.
ANSWER: Not applicable.
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Ms. Maser did, however, list “division of assets,” “division of debts,” and “alimony” as
issues to be tried. Debtor’s pretrial memorandum listed only division of assets and division of debts
as issues.

The question in this proceeding is whether the remaining debt from the judgment granted to
Ms. Maser in the settlement agreement, and the award of $1,000.00 in attorney fees, should be
characterized as one for support or property settlement. The inescapable conclusion to be reached
from the property settlement agreement and divorce decree is that the judgment was for property
settlement, not support. The decree awards virtually all of the real estate and related assets to Debtor.
Prior to the execution of the settlement agreement and divorce decree, the parties submitted pretrial
memoranda indicating that the division of assets and divisions of debts was going to be an issue in
the proceeding. Ultimately, in the settlement, Debtor received the assets (and the equity in the
assets), while Ms. Maser received the judgment. Further, I cannot ignore the fact that the settlement
agreement and divorce decree awarded only $1.00 per year in alimony. If the parties had intended
an additional sum in the nature of support to be paid to Ms. Maser over and above the amount she
was already entitled to receive upon division of the marital assets, they would have said so. In other
words, regardless of the alimony/support situation, Ms. Maser was entitled to her share of the
property equalization settlement. Instead of awarding her an additional amount, they agreed that she
was only entitled to alimony of $1.00 per year (apparently in an effort to preserve the alimony issue
in the event Debtor discharged his property settlement obligations).

While it is true that the judgment was set up on a periodic payment basis over a number of
years, thereby establishing an income stream for Ms. Maser, it was clearly for the convenience of
the parties and to avoid liquidating the assets awarded to Debtor. The provision the parties inserted
into the property settlement agreement and divorce decree, allowing Ms. Maser to seek a
modification of the alimony award if Debtor discharged any obligations in bankruptcy, seems to
support this position. First, it implies that the judgment award is subject to being discharged as a
property settlement obligation. Further, it indicates that the parties determined that due to the
amounts Ms. Maser would receive as a property settlement, she apparently did not need further
support from Debtor. However, to the extent Debtor did not pay the property settlement, then Ms.
Maser may need additional support and she expressly reserved the right to seek it. Accordingly, I
find that the judgment set forth in the property settlement agreement and divorce decree is in the
nature of a property settlement, and is not a domestic support obligation.

For the same reasons discussed above, I also find that the $1,000.00 attorney fee award was
in the nature of a property settlement and not support. There is no evidence or other indication as
to any significant disparity of income among the parties. In fact, the only evidence in that regard is
Debtor’s affidavit indicating that Ms. Maser’s income was higher than his. There is simply no
indication as to how the $1,000.00 amount was calculated. Accordingly, 1 will consider it to be
another avenue by which the parties allocated their assets.
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IT IS, THEREFORE, ORDERED that:

1. The stipulation (Fil. #85) is approved and the specified portions of Ms. Maser’s proof
of claim shall be treated as set forth in the stipulation; and

2. The monetary judgment portion of Susan Maser’s proof of claim is in the nature of
a property settlement and is not entitled to priority status.

DATED: August 26, 2010.
BY THE COURT:

/s/ Thomas L. Saladino
Chief Judge

Notice given by the Court to:
*David P. Kyker
*Joel Lonowski
Kathleen Laughlin
United States Trustee

Movant (*) is responsible for giving notice to other parties if required by rule or statute.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

IN THE MATTER OF: ) CASE NO. BK08-41383-TLS
) _
JEFFREY RYAN CHASE, ) CH.7
)
Debtor. )
MELISSA A. CRAMER, ) ADV. NO. A08-4073-TLS
) .
Plaintiff, )
)
vSs. )
)
JEFFREY RYAN CHASE, )
)
Defendant. )

ORDER

Trial was held in Lincoln, Nebraska, on August 25, 2009, on Plaintiff’s Complaint for
Determination of Nondischargeability (Fil. #1). Dana M. London appeared for Plaintiff, and Todd
R. Mulliner appeared for Defendant. As more fully discussed below, I find in favor of the Plaintiff.

Background

The parties have stipulated to many of the material facts. Plaintiff and Defendant were
married in 2004. During the time of their marriage, they acquired a home in Lincoln, Nebraska. The
home was encumbered by a first mortgage in favor of CitiMortgage and a sécond mortgage in favor
of U.S. Bank. During the course of the divorce proceedings, the parties entered into a property
settlement agreement which was incorporated into their decree of dissolution of marriage dated June
20,2007. Paragraph 9 of the property settlement agreement states that “the Defendant shall assume
sole responsibility for an [sic] hold Plaintiff harmless from the debts to US Bank, Wells Fargo
(purchase of motorcycle),! CCS, and all other debts he has separately-and individually incurred.”
Further, the property settlement agreement provided for the sale of the marital residence and
specifically provided in Paragraph 10 as follows:

The parties acknowledge and agree that they jointly own a marital residence
located at 6825 North 15th Street, Lincoln, Lancaster County, Nebraska, and legally
described as Stone Bridge Creek Addition, Block 2, Lot 31, Lincoln, Lancaster
County, Nebraska. The parties agree that said property be sold and proceeds

'Defendant acknowledges that his obligation to hold Plaintiff harmless on the debt to Wells
Fargo is nondischargeable as is Defendant’s obligation to reimburse Plaintiff for the sum of $453.25,
which was set off from her bank account.
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received therefrom be applied on the mortgage indebtedness owed to Citi Mortgage
and US Bank, together with any real estate taxes and other closing costs associated
with said sale. In the event the parties separate prior to the sale of the home, the
Plaintiff shall be responsible for the monthly mortgage payment to Citi Mortgage
until the date of sale and the Defendant shall be responsible for the monthly payment
to US Bank until the date of sale; otherwise, during such time as the parties remain
living together, they shall share equally in the mortgage payments until the home has
sold. The Defendant agrees to vacate the residence within 15 days of the entry of the
Decree approving this agreement and thereafter the Plaintiff shall have the exclusive
right of possession of said residence until the residence is sold. In the event there is
a balance owed to US Bank after the sale of the residence, Defendant shall assume
responsibility for and hold Plaintiff harmless from said indebtedness. In the event
any net proceeds are realized from the sale of the marital residence, they shall be
equally divided between the parties.

Pursuant to the terms of the property settlement agreement, the property was marketed for
sale. At first, the parties attempted to sell it using a “for sale by owner” service and subsequently
it was listed for sale through a real estate broker at $160,000.00. In September 2007, the asking
price was lowered to $150,000.00 and an agreement was ultimately reached to sell the property for
the sum of $145,000.00, an amount insufficient to pay the balance due on the second mortgage to
U.S. Bank. Defendant consented (reluctantly) to the sale and executed the purchase agreement.

Prior to the closing, Plaintiff, Defendant, and their realtor had meetings with U.S. Bank in
an attempt to obtain a release of the U.S. Bank second mortgage, which U.S. Bank refused to do.
Defendant also attempted to assume sole responsibility for the U.S. Bank loan, but U.S. Bank
refused to release Plaintiff. Defendant ultimately acknowledged that he would be unable to satisfy
the U.S. Bank loan. _ '

Plaintiff did not have the funds to satisfy U.S. Bank so she sought financial assistance from
her parents. Plaintiff’s parents obtained a loan from another bank in an amount sufficient to pay the
U.S. Bank mortgage in full. Those loan proceeds were paid to U.S. Bank on October 15, 2007, in
the amount of $25,206.20 and bear interest at 7.25%. U.S. Bank released its second mortgage and
the sale of the home closed on November 9, 2007.

Both Plaintiff and her father testified that Plaintiff is obligated to reimburse her parents for
the amount of the loan they obtained to pay the debt to U.S. Bank. However, there is no written
documentation of Plaintiff’s obligation to reimburse her parents.

Discussion
Plaintiff’s position is that pursuant to the terms of the divorce decree and property settlement
agreement, Defendant was obligated to hold Plaintiff harmless from any obligations owed to U.S.

Bank. Accordingly, Plaintiff asserts that the obligation is nondischargeable pursuant to 11 U.S.C.
§ 523(a)(15). Defendant asserts that Plaintiff did not pay the obligation to U.S. Bank and, therefore,

2.
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there is no further obligation from which he is to hold Plaintiff harmless. Defendant’s position
seems to be centered around the fact that there is no documentation to evidence an obligation by
Plaintiff to repay her parents for the new debt incurred to pay off the U.S. Bank debt.

Section 523(a)(15) excepts from discharge debts arising from marital dissolution or
separation decrees. The parties do not dispute that the property settlement incorporated into the
marital dissolution decree established a debt in the form of Defendant’s obligation to hold Plaintiff
harmless from the indebtedness due to U.S. Bank. In fact, the property settlement agreement
expressly anticipated that the sale of the property would not produce sufficient funds to pay U.S.
Bank in full and that Defendant would hold Plaintiff harmless from that indebtedness.

Clearly, the facts of this case fall squarely within § 523(a)(15). The property settlement
agreement and divorce decree created an obligation of Defendant to hold Plaintiff harmless from all
amounts due to U.S. Bank. Defendant agreed to sell the house for a price insufficient to satisfy U.S.
Bank. Defendant acknowledged that he was unable to pay the balance due to U.S. Bank in order to
facilitate the sale of the house. Plaintiff asked her parents for assistance, and they took steps to
obtain a loan and pay the U.S. Bank loan in full. The uncontroverted testimony is that Plaintiff is
obligated to reimburse her parents for that amount. Therefore, Defendant’s obligation to Plaintiff
for the amount paid to satisfy the U.S. Bank debt, plus interest at 7.25% from October 15, 2007,
unti] paid, is nondischargeable.

Defendant’s arguments with respect to whether this scenario technically falls within the
terms of § 523(a)(15) are not persuasive. Plaintiff had no choice but to satisfy the U.S. Bank debt
when Defendant admitted he could not do so. In order to close the sale of the home (to which
Defendant agreed), Plaintiff effectively obtained a loan from her parents. The fact that the payoff
funds came from Plaintiff’s parents instead of from Plaintiff’s own funds is irrelevant since Plaintiff
is obligated to repay her parents. Therefore, this transaction does fall within the technical provisions
of § 523(a)(15) and Defendant’s other arguments need not be addressed.

A separate judgment will be entered in Plaintiff’s favor finding the obligations owed to her
to be excepted from discharge.

DATED: September 11, 2009.
BY THE COURT:

/s/ Thomas L. Saladino
Chief Judge
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Notice given by the Court to:
*Dana M. London
Todd R. Mulliner
Rick D. Lange
United States Trustee

Movant (*) is responsible for giving notice to other parties if required by rule or statute.

Desc Main
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

IN THE MATTER OF: CASE NO. BK08-81330-TLS

)

)

ANTHONY DWAYNE HARRIS, ) CH. 13

)
Debtor. )

ORDER

Hearing was held in Omaha, Nebraska, on August 25, 2008, on Debtor’s Chapter 13 Plan
(Fil. #9), and an Objection thereto filed by Felecia Renee Campbell, the ex-wife of Debtor (Fil. #21).
Erin McCartney appeared for Debtor, and Thomas Blount appeared for Felecia Renee Campbell.

Background

Debtor and Ms. Campbell were married on January 14, 1978. The marriage was dissolved
by a Decree of Dissolution of Marriage entered in the Sarpy County District Court on February 24,
2005. According to the divorce Decree, Debtor was ordered to pay alimony to Ms. Campbell in the
amount of $3,000.00 per month commencing March 1, 2005, and continuing for a period of 16 years.
The district court judge noted on the record that Ms. Campbell was undergoing cancer treatment and
that her health was a material issue. The district court judge further noted that it was a long-term
marriage which produced two children, and he'established alimony at the rate of $3,000.00 per
month for 16 years, which was intended to provide income for Ms. Campbell until she reached age
62 or was otherwise able to receive Social Security income. The district court recognized that Ms.
Campbell was unable to work due to her medical situation. In addition to the alimony for 16 years,
the district court also ordered an additional $1,000.00 per month to be paid as a property
equalization payment (specifically not alimony): for a period of 200 months.

The divorce Decree also divided various property interests between the parties and ordered
a time-share interest to be sold. Until the time-share was sold, Debtor was ordered to make the
monthly payments on the time-share. Furthermore, from the sale proceeds Debtor was ordered to
pay a list of marital obligations, including certain amounts due to Discover Card Services. Debtor
was entitled to receive any excess proceeds from the sale of the time-share after payment of the
listed debts.

For reasons that are not entirely clear, Debtor has been unable to sell the time-share interest.
However, Debtor has paid many of the debts that were to have been paid from the proceeds of the
time-share. There remains due and owing indebtedness secured by the time-share and indebtedness
owed to Discover Card Services. The current balance due on each of those debts is not in the record.

Ms. Campbell objects to Debtor’s plan because it fails to provide for the payment of the
time-share indebtedness and the Discover Card debt as priority claims. In particular, Ms. Campbell
asserts that Debtor’s obligation to pay those debts is a domestic support obligation which is not
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dischargeable. Debtor responded that the indebtedness is in the nature of a property settlement and
does not constitute domestic support obligations.

Discussion
Pursuant to 11 U.S.C. § 101(14A), the term “domestic support obligation” means:

[A] debt that accrues before, on, or after the date of the order for relief in a case
under this title, including interest that accrues on that debt as provided under
applicable nonbankruptcy law notwithstanding any other provision of this title, that
is—

(A) owed to or recoverable by —

(1) a spouse, former spouse, or child of the debtor or such child’s
parent, legal guardian, or responsible relative; or
(ii) a governmental unit;

(B) in the nature of alimony, maintenance, or support (including assistance
provided by a governmental unit) of such spouse, former spouse, or child of the
debtor or such child’s parent, without regard to whether such debt is expressly so
designated;

(C) established or subject to establishment before, on, or after the date of the
order for relief in a case under this title, by reason of applicable provisions of —

(i) a separation agreement, divorce decree, or property settlement
agreement;

(ii) an order of a court of record; or

(iii) a determination made in accordance with applicable
nonbankruptcy law by a governmental unit; and

(D) not assigned to a nongovernmental entity, unless that obligation is
assigned voluntarily by the spouse, former spouse, child of the debtor, or such child’s
parent, legal guardian, or responsible relative for the purpose of collecting the debt.

This definition was enacted by the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 (“BAPCPA™), and has an impact throughout the Bankruptcy Code on issues of
discharge, the automatic stay, priorities, exemptions, the means test, and the calculation of
disposable income-in a Chapter 13 case. For purposes of the case at hand, discharge and priorities
are at issue. Domestic support obligations are not discharged in Chapter 13 proceedings. See 11
U.S.C. § 1328(a) and 11 U.S.C. § 523(a)(5). Further, domestic support obligations are priority
- claims pursuant to 11 U.S.C. § 507(a)(1)(A). If, on the other hand, the obligation is not a domestic
support obligation, it would fall under 11 U.S.C. § 523(a)(15), which obligations are not excepted
from discharge in Chapter 13 cases, nor are they entitled to priority status.

The BAPCPA amendments that added § 101(14A) and altered §§ 523(a)(5) and (15) did not
change the standard for whether an obligation is in the nature of support. When deciding whether
a debt should be characterized as one for support or property settlement, “the crucial question is
what function did the parties intend the agreement to serve when they entered into it.” Boyle v.

-
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Donovan, 724 F.2d 681, 683 (8th Cir. 1984) (citing Williams v. Williams (In re Williams), 703 F.2d
1055, 1057 (8th Cir. 1983)). In making that factual determination, the court evaluates a number of
factors, including whether the agreement contains a separate provision for alimony or child support,

and whether the debt is conditional. Ahlfv. Ahlf (In re Ahlf), 354 B.R. 884, 887 (Bankr. S.D. Iowa
2006) (citing Morel v. Morel (In re Morel), 983 F.2d 104, 105 (8th Cir. 1992)). Other factors
considered include:

[T]he relative financial conditions of the parties at the time of the divorce; the
respective employment histories and prospects for financial support; the fact that one
party or another receives the marital property; the periodic nature of the payments;
and, whether it would be difficult for the former spouse and children to subsist
without the payments.

Ahlf, 354 B.R. at 887 (quoting Tatge v. Tatge (In re Tatge), 212 B.R. 604, 608 (B.A.P. 8th Cir.
1997)).

It is clear that the district court judge was concerned about providing sufficient support for
Ms. Campbell when he ordered Debtor to pay alimony at the rate of $3,000.00 per month for a
period of 16 years. Further, to equalize the manner in which property was divided, he also ordered
Debtor to pay an additional $1,000.00 per month for 200 months, which he expressly characterized
as being a property settleinent and not for alimony.

As far as the time- share is concerned, the district court judge simply ordered that it be sold,
the balance owed on it to be paid from the proceeds, and various other debts to be paid from the
time-share proceeds. The balance of the proceeds from the time-share sale were awarded to Debtor.
Accordingly, it appears to this Court that the provisions regarding the sale of the time-share and the
payment of the time-share indebtedness and the Discover Card indebtedness are simply for purposes
of allocating the marital debt and assets; that is, property settlement and not support. The district
court judge clearly considered Ms. Campbell’s support needs when granting alimony for a period
of 16 years. Ordering-a property to be sold and payment of certain debts from the proceeds does not
appear to be in the nature of support under the circumstances of this case.

IT IS, THEREFORE, ORDERED that the Objection to Confirmation of Felecia Renee
Campbell (Fil. #21) is overruled, and the plan may be confirmed by separate order.

DATED: August 26, 2008.
BY THE COURT:

/s/ Thomas L. Saladino
Chief Judge
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Notice given by the Court to:
*Erin McCartney
*Thomas Blount
Kathleen Laughlin
U.S. Trustee

Movant (*) is responsible for giving notice to other parties if required by rule or statute.

A4-
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

IN THE MATTER OF: ) CASE NO. BK08-80400-TJM
' )
RONALD LEE BRAUN, ) CH. 13
)
Debtor(s). )

ORDER

Hearing was held in Omaha, Nebraska, on May 12, 2008, on Debtor’s Objection to the Claim
of Evelyn Braun (Fil. #11), and the Objection to Confirmation of Plan filed by Evelyn Braun (Fil.
#10). Bryan Meismer appeared for the debtor and Clark Grant appeared for Evelyn Braun. Steffi
Swanson appeared for Washington Mutual Bank, which entity filed a Motion for Relief from Stay
to be addressed in a separate order.

The issue presented is whether the debtor’s home mortgage payment obligation under a
decree of legal separation constitutes a “domestic support obligation” under 11 U.S.C. § 101(14A).
As discussed below, I find that the debtor’s obligations are domestic support obligations.

Background

Debtor and Evelyn Braun were married on July 17, 1970. 1In 1973, they purchased
approximately two acres of ground in Columbus, Nebraska, and built a house thereon (“the
Property”). The parties were legally separated by a decree filed in the Platte County District Court
on July 27, 1_998; which incorporated the terms of a property settlement agreement.

According to the terms of the decree and property settlement agreement, each party was
awarded an undivided one-half interest in the Property. Evelyn Braun was awarded possession of
the Property. Even though Debtor did not have possession of the Property, he was ordered to pay
the house payments to the two mortgage holders, including principal, interest, insurance and taxes.
The parties were ordered to each pay one-half of the maintenance and repairs. There is also a clause
providing that each party is to hold the other harmless from any liability which he or she is ordered
to pay through the decree.

In March of 2002, the indebtedness secured by the Property was refinanced with a loan
obtained by the debtor from Community America Credit Union in the amount of $85,000.00. Fhe
new loan was in excess of the balance owed on the prior loans. No evidence was presented as to
how those excess funds were used other than Ms. Braun’s statement that she did not receive any
benefit from that refinancing. In March of 2006, the indebtedness was again refinanced with a new
loan in the amount of $108,000.00 from Nationwide Lending Corporation. The funds from that
refinancing were used to pay Community America Credit Union, Debtor’s credit card debt,
delinquent taxes for the Property, and a loan that Debtor previously obtained from Ms. Braun’s
mother. The new loan was made to Mr. Braun; however, Ms. Braun did sign the new deed of trust.
Washington Mutual Bank appears to be the mortgage loan servicer for Nationwide Lending
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Corporation.

Debtor has failed to pay the payments due to Washington Mutual Bank on the refinanced
loan secured by the Property. He has stated his intention to abandon any interest in that Property.
Ms. Braun asserts that his obligation to make mortgage payments constitutes a domestic support
obligation under the Bankruptcy Code and has objected to his plan for failing to provide for such
payments. She has also included the delinquent payment amounts in her proof of claim.

Discussion
Pursuant to 11 U.S.C. § 101(14A), the term “domestic support obligation” means:

[A] debt that accrues before, on, or after the date of the order for relief in a case
under this title, including interest that accrues on that debt as provided under
applicable nonbankruptcy law notwithstanding any other provision of this title, that
is—

(A) owed to or recoverable by —

(i) a spouse, former spouse, or child of the debtor or such child’s-
parent, legal guardian, or responsible relative; or
(ii) a governmental unit;

(B) in the nature of alimony, maintenance, or support (including assistance
provided by a governmental unit) of such spouse, former spouse, or child of the
debtor or such child’s parent, without regard to whether such debt is expressly so
designated; '

(C) established or subject to establishment before, on, or after the date of the
order for relief in a case under this title, by reason of applicable provisions of —

(i) a separation agreement, divorce decree, or property settlement
agreement;

(i1) an order of a court of record; or

(iti) a determination made in accordance with applicable
nonbankruptcy law by a governmental unit; and

(D) not assigned to a nongovernmental entity, unless that obligation is
assigned voluntarily by the spouse, former spouse, child of the debtor, or such child’s
parent, legal guardian, or responsible relative for the purpose of collecting the debt.

This definition was enacted by the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 (“BAPCPA”), and has an impact throughout the Bankruptcy Code on issues of
discharge, the automatic stay, priorities, exemptions, the means test, and the calculation of
disposable income in a Chapter 13 case. For purposes of the case at hand, discharge and priorities
are at issue. Domestic support obligations are not discharged in Chapter 13 proceedings. See 11
U.S.C. § 1328(a) and 11 U.S.C. § 523(a)(5). Further, domestic support obligations are priority
claims pursuant to 11 U.S.C. § 507(a)(1)(A). If, on the other hand, the obligation is not a domestic
support obligation, it would fall under 11 U.S.C. § 523(a)(15), which obligations are not excepted
from discharge in Chapter 13 cases, nor are they entitled to priority status.

-
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In order to prevail on her assertion that Debtor’s obligation to pay the Washington Mutual
mortgage is a domestic support obligation, Ms. Braun must show that the debt is (1) owed to or
recoverable by her; (2) in the nature of alimony, maintenance or support; and (3) established or
subject to establishment pre- or post-petition by reason of a separation agreement, divorce decree,
property settlement agreement, or court order. Deemer v. Deemer (In re Deemer), 360 B.R. 278,
281 (Bankr. N.D. Iowa 2007).

As far as whether the obligation is owed to or recoverable by her, Debtor asserts that the
obligation is owed to Washington Mutual, not Ms. Braun. He is mistaken. While the underlying
debt may be owed to Washington Mutual, the obligation to pay that debt to Washington Mutual and
to hold Ms. Braun harmless therefrom is an obligation owed to Ms. Braun. Further, the obligation
was clearly established pursuant to a property settlement agreement and separation decree. Thus,
the only issue to be resolved is whether the obligation is in the nature of alimony, maintenance or
support.

The BAPCPA amendments that added § 101(14A) and altered §§ 523(a)(5) and (15) did not
change the standard for whether an obligation is in the nature of support. When deciding whether
a debt should be characterized as one for support or property settlement, “the crucial question-is
what function did the parties intend the agreement to serve when they entered into it.” Boyle v.
Donovan, 724 F.2d 681, 683 (8" Cir. 1984) (citing Williams v. Williams (In re Williams), 703 F.2d
1055, 1057 (8" Cir. 1983)). In making that factual determination, the court evaluates a number of
factors, including whether the agreement contains a separate provision for alimony or child support,
and whether the debt is conditional. Ahlfv. Ahlf (In re Ahlf), 354 B.R. 884, 887 (Bankr. S.D. Iowa
2006) (citing Morel v. Morel (In re Morel), 983 F.2d 104, 105 (8" Cir. 1992)). Other factors
considered include:

[T]he relative financial conditions of the parties at the time of the divorce; the
respective employment histories and prospects for financial support; the fact that one
party or another receives the marital property; the periodic nature of the payments;
and, whether it would be difficult for the former spouse and children to subsist
without the payments.

Ahlf, 354 B.R. at 887 (quoting Tatge v. Tatge (In re Tatge), 212 B.R. 604, 608 (B.A.P. 8" Cir.
1997)).

Ms. Braun submitted an affidavit (Fil. #31) stating that, during the course of the marriage,
Mr. Braun was always the primary wage earner and that Ms. Braun had only sporadic employment
at wages slightly above the minimum wage. Mr. Braun, on the other hand; has been employed for
the past twenty-three years as a truck driver at Yellow Transportation and currently makes in excess
of $78,000.00 per year. Ms. Braun’s affidavit indicates that she has never made more than
$13,790.00 in a year, and typically earns less than $10,000.00 per year. At the time of the legal
separation, Ms. Braun was not able to make the mortgage payments on her own.

In light of the foregoing, it is clear that the obligation of the debtor under the separation

3.
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decree to pay the home mortgage obligations is in the nature of support and is a “domestic support
obligation.” However, debtor further argues that those mortgages have now been satisfied as a result
of refinancings in which Ms. Braun cooperated (by signing the deeds of trust) and, therefore, his
decree obligations have been satisfied. I disagree. According to the affidavit of Ms. Braun, each
refinancing of the original indebtedness was for the benefit of Mr. Braun. Ms. Braun did not receive
any benefit from those refinancings. In fact, the last refinancing was used primarily to pay the prior
loans, as well as insurance and taxes on the Property. Those are all obligations he was ordered to
pay as part of the separation decree.

THEREFORE, IT IS ORDERED that Debtor’s Objection to Claim of Evelyn Braun (Fil.
#11) is denied and Ms. Braun’s Objection to Confirmation of Plan (Fil. #10) is sustained. Debtor
shall have until May 31, 2008, to file an amended plan consistent with this order.
DATED: May 15, 2008
BY THE COURT:

Thomas L. Saladino -
United States Bankruptcy Judge

Notice given by the Court to:
*Bryan Meismer
*Clark Grant
Kathleen Laughlin
United States Trustee

*Movant is responsible for giving notice of this order to other parties if required by rule or statute.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

IN THE MATTER OF: CASE NO. BK07-40109-TIM

)
)
MICHAEL A. DANKERT, ) CH. 13
)
Debtor. )
ORDER

Hearing was held in Lincoln, Nebraska, on September 19, 2007, on Debtor’s objections to
the claim filed by Roxana Dankert (Fil. #28 and #42), and a resistance thereto filed by the creditor
(Fil. #32)'. John' C. Hahn appeared for Debtor, and Matthew S. McKeever appeared for Roxana
Dankert.

The issue presented in this case is whether Debtor’s obligation to pay Ms. Dankert the sum
of $17,025.35 under the parties’ divorce decree constitutes a “domestic support obligation” under
11 U.S.C. § 101(14)(A). As discussed below, I find that the payment is in the nature of a property
settlement and is not a domestic support obligation.

Background

The parties were married on July 28, 1990, and on September 11, 2006, a decree of
dissolution of marriage was filed in the District Court of Madison County, Nebraska. A copy of said
divorce decree is filed herein as an attachment to the declaration of Roxana Dankert (Fil. #57). At
Paragraph 3, the decree provides for the payment of child support by Debtor. The parties agree that
such support is a domestic support obligation. Debtor is also obligated to continue to provide health
insurance pursuant to Paragraph 6 of the decree. There does not appear to be any dispute that such
obligation is also a domestic support obligation. Paragraph 11 of the decree assigns specific assets
and liabilities to each of the parties, and then Paragraph 12 provides, in part: “In order to equalize
the marital estate of these parties, the Court enters judgment in the favor of the Plaintiff [Ms.
Dankert] and against the Defendant [Debtor] in the amount of $17,025.35.” The issue is whether
that monetary obligation constitutes a domestic support obligation.

'Chief Judge Timothy J. Mahoney presided over the hearing and took this matter under
advisement. The undersigned has had the opportunity to review the record and to listen to the di gital
audio recording of the hearing.
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Discussion
Pursuant to 11 U.S.C. § 101(14A), the term “domestic support obligation” means:

[A] debt that accrues before, on, or after the date of the order for relief in a case
under this title, including interest that accrues on that debt as provided under
applicable nonbankruptcy law notwithstanding any other provision of this title, that
18—

(A) owed to or recoverable by —

(i) a spouse, former spouse, or child of the debtor or such child’s
parent, legal guardian, or responsible relative; or
. (ii) a governmental unit;

(B) in the nature of alimony, maintenance, or support (including assistance
provided by a governmental unit) of such spouse, former spouse, or child of the
debtor or such child’s parent, without regard to whether such debt is expressly so
designated;

(C) established or subject to establishment before, on, or after the date of the
order for relief in a case under this title, by reason of applicable provisions of —

(1) a separation agreement, divorce decree, or property settlement
agreement;
~ (ii) an order of a court of record; or
© (i) a determination made in accordance with applicable
- nonbankruptcy law by a governmental unit; and

(D) not assigned to a nongovernmental entity, unless that obligation is
assigned voluntarily by the spouse, former spouse, child of the debtor, or such child’s
parent; legal guardian, or responsible relative for the purpose of collecting the debt.

This definition was enacted by the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 (“BAPCPA”), and has an impact throughout the Bankruptcy Code on issues of
discharge, the- automatic stay, priorities, exemptions, the means test, and the calculation of
disposable income in a Chapter 13 case. For purposes of the case at hand, discharge and priorities
are at issue. Domestic support obligations are not discharged in Chapter 13 proceedings. See 11
U.S.C. § 1328(a) and 11 U.S.C. § 523(a)(5). Further, domestic support obligations are priority
claims pursuant to 11 U.S.C. § 507(a)(1)(A). If, on the other hand, the obligation is not a domestic
support obligation, it would fall under 11 U.S.C. § 523(a)(15), which obligations are not excepted
from discharge in Chapter 13 cases, nor are they entitled to priority status.

In order to prevail on her assertion that Debtor’s obligation to pay $17,025.35 is a domestic-
support obligation pursuant to Paragraph 12 of the divorce decree, Ms. Dankert must show that the
debt is (1) owed to or recoverable by her; (2) in the nature of alimony, maintenance, or support; and
(3) established or subject to establishment pre- or post-petition by reason of a separation agreement,
divorce decree, property settlement agreement, or court order. Deemer v. Deemer (In re Deemer),
360 B.R. 278, 281 (Bankr. N.D. Iowa 2007). Here, the obligation clearly is owed to or recoverable

-
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by Ms. Dankert and was established pursuant to a pre-petition divorce decree. Thus, the only issue
is whether the obligation is in the nature of alimony, maintenance, or support.

The BAPCPA amendments that added § 101(14A) and altered §§ 523(a)(5) and (15) did not
change the standard for whether an obligation is in the nature of support. When deciding whether
a debt should be characterized as one for support or property settlement, “the crucial question is
what function did the parties intend the agreement to serve when they entered into it.” Boyle v.
Donovan, 724 F.2d 681, 683 (8" Cir. 1984) (citing Williams v. Williams (In re Williams), 703 F.2d
1055, 1057 (8™ Cir. 1983)). In making that factual determination, the court evaluates a number of
factors, including whether the agreement contains a separate provision for alimony or child support,
and whether the debt is conditional. 4hlfv. Ahlf (In re Ahlf), 354 B.R. 884, 887 (Bankr. S.D. Iowa
2006) (citing Morel v. Morel (In re Morel), 983 F.2d 104, 105 (8" Cir. 1992)). Other factors
considered include:

[T]he relative financial conditions of the parties at the time of the divorce; the
respective employment histories and prospects for financial support; the fact that one
party or another receives the marital property; the periodic nature of the payments;
and, whether it would be difficult for the former spouse and children to subsist
without the payments.

Ahlf, 354 B.R. at 887 (quotmg Tatge v. Tatge (In re Tatge), 212 B.R. 604, 608 (B.A.P. 8" Cir.
1997)).

The divorce decree clearly contained a separate provision for child support. The provision
at issue requiring Debtor to pay:$17,025.35 is not related to the child support provision. Instead,
the decree expressly provides that the payment is “in order to equalize the marital estate of the
parties . .. .” It is the amount the court calculated as due to Ms. Dankert after assigning marital
assets and marital liabilities between the parties. Ms. Dankert received the vast majority of the
marital assets (approximately $264,000.00 in value compared to $24,000.00 in value received by
Debtor), and also received the vast majority of the debts (approximately $302,000.00 compared to
approximately $28,000.00 for Debtor). Many of the assets and much of the debt appeared to relate
to a business operated by Ms. Dankert and known as “Roxi’s Bridal Boutique.” The payment
obligation of Debtor to Ms. Dankert is a lump-sum obligation rather than a periodic payment
obligation.

In light of the foregoing, it is clear to this Court that the obligation of Debtor to pay
$17,025.35 to Ms. Dankert pursuant to Paragraph 12 of the parties’ divorce decree is a property
settlement payment and is not in the nature of support. Therefore, it is not a “domestic support
obligation” excepted from discharge in Chapter 13, nor is it a priority claim.
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THEREFORE, IT IS ORDERED: That Debtor’s objections to the claim of Roxana Dankert
(Fil. #28 and #42) are sustained. The claim of Roxana Dankert shall be reclassified as a general
unsecured claim.

DATED: September 27, 2007.
BY THE COURT:

/s/ Thomas L. Saladino
United States Bankruptcy Judge

Notice given by the Court to:
*John C. Hahn
Matthew S. McKeever
Kathleen Laughlin
U.S. Trustee

Movant (*) is responsible for giving notice to other parties if required by rule or statute.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

IN THE MATTER OF: CASE NO. BK06-81003

)
)
HEIDI LERDAHL, ) CH. 13
)
)

Debtor(s).

Hearing was held in Omaha, Nebraska, on February 5, 2007, regarding Filing No. 42,
Objection to Claim of T. Lerdahl, filed by the debtor, and Filing No. 44, Resistance, filed by Timothy
J. Lerdahl. Richard Johnson appeared for the debtor and Michael Matukewicz and Jason Fendrick
appeared for Timothy Lerdahl.

In May of 2006, the debtor's marriage to Timothy Lerdah! was dissolved by a Decree of
Dissolution of Marriage entered by the District Court of Douglas County, Nebraska. The decree
referred to and incorporated in it the parties’ Property Settlement and Child Custody Agreement
(“Agreement”). In the Agreement, the debtor agreed to pay and hold Mr. Lerdahl harmless for the
following debts:

Creditor - Amount
Premier Line Overdraft (U.S. Bank) $9,415.56
Reserve Line (U.S. Bank) 9,754.83
401K Loan 8,700.00
401K Loan 17,700.00
Sam’s Club 2,000.00
Total $47,570.39

Following the entry of the decree, on July 12, 2006, Ms. Lerdahl filed this Chapter 13 case.
In her initial schedules and matrix, she did not list Mr. Lerdahl as a creditor. Presumably, therefore,
he did not receive notice of the case.

“Upon the filing of an amended plan on August 31, 2006, the debtor did amend the matrix
and listed Mr. Lerdahl, U.S. Bank, and Sam’s Club. Since that date, the debtor has filed an
amended plan on October 15, 2006, and an amended plan on December 18, 2006. The schedules
have not been amended to show the manner in which the debtor proposes to treat the debt, if any,
to Mr. Lerdahl.

Mr. Lerdahl filed a secured claim for the full amount of the obligations listed in the decree.
The debtor has objected to the secured status of the claim and asserts that the claim is totally
unsecured.
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The debtor has made no payments on any of the obligations she agreed to pay in the
above-referenced portion of the decree. She indicated, through counsel, at the hearing on the
objection to the claim that she will treat the 401(k) loans as distributions and will pay the tax and
penalty incurred as a result. That being the case, Mr. Lerdahl has no reason to believe that he will
be called upon to make any payments on the 401(k) loans.

The issue, then, is whether the obligation to pay and hold Mr. Lerdahl harmless for the two
U.S. Bank debts and the Sam’s Club debt constitutes a secured claim for bankruptcy purposes.
Referring to Nebraska statutory authority, Mr. Lerdahl takes the position that the payment obligation
agreed to by Ms. Lerdahl in the decree creates the equivalent of a judgment which is a lien against
any real or personal property that she owns and that is registered with a Douglas County office.
Since she received the residence in the dissolution action, with equity of approximately $30,000,
Mr. Lerdahl claims a lien to the extent of the equity in the property.

As support for his position, he cites Neb. Rev. Stat. § 42-366(5), Neb. Rev. Stat. § 42-
371(1), and Neb. Rev. Stat. § 25-1504. Section 42-366 entitled “Property settlements; effect;
enforcement; modification” provides, at paragraph (5): “Terms of the agreement set forth in the
decree may be enforced by all remedies available for the enforcement of a judgment, including
contempt.”

Section 42-371(1) provides, in relevant part:

All judgments and orders for payment of money shall be liens, as in other
actions, upon real property and any personal property registered with any county
office and may be enforced or collected by execution and the means authorized for
collection of money judgments.

Section 25-1504 provides:

The lands and tenements of the debtor within the county where the judgment
is entered, shall be bound for the satisfaction thereof only from the day on which
such judgments are rendered. . . . Provided, that a judgment shall be considered
as rendered when such judgment has been entered on the judgment record.

The portion of the Agreement dealing with the obligation to pay the specified debts and hold
Mr. Lerdahl harmless, although incorporated into the Decree of Dissolution of Marriage, is not a
judgment or order for payment of money to Mr. Lerdah!. in the Agreement, the debtor did not agree
to pay to her former spouse any of the amounts listed. Instead, she agreed to pay those amounts
directly to the creditors. Had she not filed bankruptcy, he could enforce her promise to pay the debt
only by paying it himself and then returning either to the court that entered the dissolution of
marriage decree or to another court of competent jurisdiction to enforce the agreement and obtain
a judgment against her. At this point, when he has paid no more than $250 upon the request of
one of the creditors, his only monetary claim against her is for that amount. Since that amount has
not been reduced to judgment, it is not a lien against the real estate owned by her. In addition, the
balance of the claim is contingent and must be disallowed under § 502(e)(1)(B). To paraphrase that
section, the court shall disallow any claim for reimbursement to a co-debtor if such claim is
contingent.

The objection to claim is granted. The claim of Mr. Lerdahl for the $250 that-he has paid

-2-
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is a general unsecured claim. The claim of Mr. Lerdahl for the balance of the amount he may be
required to pay in the future is an unsecured contingent claim. It is possible, though not probable,
that none of the creditors will pursue him. If no creditors pursue him, he will not have been harmed,
and the hold-harmless clause and the promise by her to pay will not need to be forced by any court.
See Anderson v. Anderson (In re Anderson), 62 B.R. 448, 458 (Bankr. D. Minn. 1986)
(indemnification obligation in divorce decree’s hold-harmless clause would arise only if debtor failed
to timely pay those creditors; until then, debtor’s liability to former spouse is unmatured and
contingent).

Mr. Lerdahl has not objected to the plan currently before the court or to any other plan that
has been filed. That failure to object may be as a result of his belief that he had a secured claim
that had not been dealt with in the plan. Arguably, secured claims that are not dealt with in a plan
pass through bankruptcy unaffected and are enforceable when the bankruptcy is complete.
However, by this order, he has been denied a secured claim. Therefore, he should be granted an
opportunity to file an objection to a plan that does not propose to pay the obligations the debtor
agreed to pay and does not propose to protect his interest if he is required to pay those obligations,
or any part thereof. Mr. Lerdahl is granted until March 1, 2007, to object to the current plan on
whatever basis he believes is appropriate. The matter will then be set for hearing and discussed
in the context of an objection.to plan, rather than in the context of an objection to claim.

IT IS ORDERED that:

1. The Objection to Claim, Filing No. 42, is granted;

2. Timothy Lerdéhl is granted until March 1, 2007, to object to the current Chapter 13 plan.
DATED this 13" day éf February ,2007. |

BY THE COURT:

/s/ Timothy J. Mahoney
Chief Judge

Notice given by the Court to:-
*Richard Johnson
Michael Matukewicz
Jason Fendrick _
Kathleen Laughlin
United States Trustee

Movant (*) is responsible for giving notice to other parties if required by rule or statute.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

IN THE MATTER OF: )
)

GENE PARKINS, ) CASE NO. BK04-83600
)
)

Debtor (s). CH. 13

ORDER

Hearing was held in Omaha, Nebraska, on May 5, 2005, on the
debtor’s objection to claim of Michelle Perez (Fil. #33) and
resistances thereto (Fils. #38 and 39). Richard Register appeared
for the debtor, and Michelle Perez appeared on her own behalf.

The debtor has objected to a claim filed by his former spouse
concerning his obligation to reimburse her for daycare expenses.
The dissolution of marriage decree requires the debtor to reimburse
his former spouse for a portion of her daycare expenses. Such
reimbursement is in the nature of child support. The objection is
denied and the claim is allowed at the same priority level as her
other child support claim. .

A. The Claim

Ms. Perez filed a priority claim in this case for $959 of day
care expenses owed by the debtor pursuant to the decree dissolving
the parties’ marriage. The debtor objected to the characterization
of the claim as a priority claim, asserting that the debt is a
general unsecured debt.

A properly filed proof of claim is prima facie evidence of the
validity and amount of the claim. Fed. R. Bankr. P. 3001 (f). The
debtor then bears the burden of demonstrating to the contrary.
McDaniel v. Riverside County Dept. of Child Support Servs. (In re
McDaniel), 264 B.R. 531, 533 (B.A.P. 8th Cir. 2001).

In this case, Ms. Perez filed with the court relevant portions
of the decree of dissolution and the property settlement and
custody agreement. Section 6 of the property settlement and custody
agreement - which was incorporated in its entirety in the
dissolution decree - sets forth the parties’ agreement that each
would pay half of the child-care expenses incurred in connection
with Ms. Perez’s employment. Pursuant to that agreement, Ms. Perez
was to send Mr. Parkins a copy of the monthly statements or
receipts for child care, and Mr. Parkins was to pay his half
directly to Ms. Perez within 14 days thereafter. The bankruptcy
claim arose because Mr. Parkins did not reimburse Ms. Perez for
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those expenditures.

It seems reasonable to conclude from the language of the
property settlement and custody agreement that the division of the
child care expenses was intended to be in the nature of family
support. The debtor has offered no evidence to the contrary.

B. Other Matters

At the hearing, Ms. Perez informed the court that she had not
been receiving child support, either prior to the bankruptcy case
or since the petition has been filed. The debtor’s plan provides
for eventual payment of child support through the plan. However,
it provides for a.secured claim to be paid prior to the time any
payment will be made on child support. As a social policy matter,
that practice makes no sense. I am aware that there is a confirmed
plan. However, it is my belief that either the trustee or the
child support claimant should move for an order amending the plan
to provide for a pro rata distribution to the child support
claimant along with the secured claim.

With regard to delinguent post-petition child support, the
child support collection agency is not prohibited by the automatic
stay from proceeding against the debtor for post-petition
delinquent child support.

It was brought to the attention of the court that the debtor
has changed jobs and has different income than he had at the time
the petition was filed or the plan was confirmed. The debtor is
ordered to amend -Schedules I and J to accurately reflect his
current financial circumstances. He 1is also directed to make
certain that the Chapter 13 trustee has the name and address of his
current employer. The amendment and the information required to be
delivered to the trustee shall occur no later than June 15, 2005.

C. Conclusion

IT IS ORDERED the debtor’s objection to claim of Michelle
Perez (Fil. #33) is overruled.

DATED: May 9, 2005
BY THE COURT:

/s/ Timothy J. Mahoney
Chief Judge

Notice given by the Court to:
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*Richard Register
Michelle Perez -
Kathleen Laughlin
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties not
listed above if required by rule or statute.



76

ETHICS



77

ETHICS: Recognizing & Avoiding Common Conflict of Interest Situations in
Bankruptcy and Divorce Proceedings

THE RULE

Nebraska Supreme Court Rule §3-501.7. Conflict of interest; current clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if
the representation involves a concurrent conflict of interest. A concurrent conflict
of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will
be materially limited by the lawyer's responsibilities to another client, a former
client or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest
under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client
against another client represented by the lawyer in the same litigation or other
proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

COMMENT

General Principles

[1] Loyalty and independent judgment are essential elements in the lawyer's relationship to a client.
Concurrent conflicts of interest can arise from the lawyer's responsibilities to another client, a former client
or a third person or from the lawyer's own interests. For specific Rules regarding certain concurrent
conflicts of interest, see Rule 1.8. For former client conflicts of interest, see Rule 1.9. For conflicts of
interest involving prospective clients, see Rule 1.18. For definitions of "informed consent” and "confirmed

in writing," see_Rule 1.0{s) and (b).

[2] Resolution of a conflict of interest problem under this Rule requires the lawyer to: (1) clearly identify
the client or clients; (2) determine whether a conflict of interest exists; (3) decide whether the
representation may be undertaken despite the existence of a conflict, i.e., whether the conflict is
consentable; and (4) if so, consult with the clients affected under paragraph (a) and obtain their informed
consent, confirmed in writing. The clients affected under paragraph (a) include both of the clients referred
to in paragraph (a)(1) and the one or more clients whose representation might be materially limited

under paragraph (a)(2).

{31 A conflict of interest may exist before representation is undertaken, in which event the representation
must be declined, unless the lawyer obtains the informed consent of each client under the conditions
of paragraph (b). To determine whether a conflict of interest exists, a lawyer should adopt reasonable
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procedures, appropriate for the size and type of firm and practice, to determine in both litigation and non-
litigation matters the persons and issues involved. See also Comment to Rule 5.1. Ignorance caused by a-
failure to institute such procedures will not excuse a lawyer’s violation of this Rule. As to whether a client-
lawyer relationship exists or, having once been established, is continuing, see Comment to Rule

1.3 and Scope.

[4]1 i a conflict arises after representation has been undertaken, the lawyer ordinarily must withdraw
from the representation, unless the lawyer has obtained the informed consent of the client under the
conditions of paragraph (b). See Rule 1.16. Where more than one client is involved, whether the lawyer
may continue to represent any of the clients is determined both by the lawyer's ability to comply with
duties owed to the former client and by the lawyer's ability to represent adequately the remaining client or
clients, given the lawyer's duties to the former client. See Rule 1.9. See also Comments [5] and [29].

[5] Unforeseeable developments, such as changes in corporate and other organizational affiliations or
the addition or realignment of parties in litigation, might create conflicts in the midst of a representation,
as when a company sued by the lawyer on behalf of one client is bought by another client represented by
the lawyer in an unrelated matter. Depending on the circumstances, the lawyer may have the option to
withdraw from one of the representations in order to avoid the conflict. The lawyer must seek court
approval where necessary and take steps to minimize harm to the clients. See Rule 1.16. The lawyer
must continue to protect the confidences of the client from whose representation the lawyer has
withdrawn. See Rule 1.9(c).

Identifying Conflicts of Interest: Directly Adverse

[6] Loyalty to a current client prohibits undertaking representation directly adverse to that client without
that client's informed consent. Thus, absent consent, a lawyer may not act as an advocate in one matter
against a person the lawyer represents in some other matter, even when the matters are wholly
unrelated. The client as to whom the representation is directly adverse is likely to feel betrayed, and the
resulting damage to the client-lawyer relationship is likely to impair the lawyer's ability to represent the
client effectively. In addition, the client on whose behalf the adverse representation is undertaken
reasonably may fear that the lawyer will pursue that client's case less effectively out of deference to the
other client, i.e., that the representation may be materially limited by the lawyer's interest in retaining the
current client. Similarly, a directly adverse conflict may arise when a lawyer is required to cross-examine a
client who appears as a witness in a lawsuit involving another client, as when the testimony will be
damaging to the client who is represented in the lawsuit. On the other hand, simultaneous representation
in unrelated matters of clients whose interests are only economically adverse, such as representation of
competing economic enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest
and thus may not require consent of the respective clients. )

[7] Directly adverse conflicts can also arise in transactional matters. For example, if a lawyer is asked to
represent the seller of a business in negotiations with a buyer represented by the lawyer, not in the same
transaction but in another, unrelated matter, the lawyer could not undertake the representation without the
informed consent of each client.

Identifying Conflicts of Interest: Material Limitation
[8] Even where there is no direct adverseness, a conflict of interest exists if there is a significant risk that
a lawyer's ability to consider, recommend or carry out an appropriate course of action for the client will be
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materially limited as a result of the lawyer's other responsibilities or interests. For example, a lawyer
asked to represent several individuals seeking to form a joint venture is likely to be materially limited in
the lawyer’s ability to recommend or advocate all possible positions that each might take because of the
lawyer’s duty of loyalty to the others. The conflict in effect forecloses altematives that would otherwise be
available to the client. The mere possibility of subsequent harm does not itself require disclosure and
consent. The critical questions are the likelihood that a difference in interests will eventuate and, if it does,
whether it will materially interfere with the lawyer's independent professional judgment in considering
alternatives or foreclose courses of action that reasonably should be pursued on behalf of the client.

Lawyer's Responsibilities to Former Clients and Other Third Persons

[9] In addition to conflicts with other current clients, a lawyer's duties of loyalty and independence may
be materially limited by responsibilities to former clients under Rule 1.9 or by the lawyer's responsibilities
to other persons, such as fiduciary duties arising from a lawyer's service as a trustee, executor or
corporate director.

Personal Interest Conflicts

[10] The lawyer's own interests should not be permitted to have an adverse effect on representation of a
client. For example, if the probity of a lawyer's own conduct in a transaction is in serious question, it may
be difficult or impossible for the lawyer to give a client detached advice. Similarly, when a lawyer has
discussions concerning possible employment with an opponent of the lawyer's client, or with a law firm
representing the opponent, such discussions could materially limit the lawyer's representation of the
client. In addition, a lawyer may not allow related business interests to affect representation, for example,
by referring clients to an enterprise in which the lawyer has an undisclosed financial interest. See Rule
1.8 for specific Rules pertaining to a number of personal interest conflicts, including business transactions
with clients. See also Rule 1.10 (personal interest conflicts under Rule 1.7 ordinarily are not imputed to
other lawyers in a law firm).

[11] When {awyers representing different clients in the same matter or in substantially related matters
are closely related by blood or marriage, there may be a significant risk that client confidences will be
revealed and that the lawyer’s family relationship will interfere with both loyalty and independent
professional judgment. As a result, each client is entitled to know of the existence and implications of the
relationship between the lawyers before the lawyer agrees to undertake the representation. Thus, a
lawyer related to another lawyer, e.g., as parent, child, sibling or spouse, ordinarily may not represent a
client in a matter where that lawyer is representing another party, unless each client gives informed
consent. The disqualification arising from a close family relationship is personal and ordinarily is not
imputed to members of firms with whom the lawyers are associated. See Rule 1.10.

[12] A lawyer is prohibited from engaging in sexual relationships with a client unless the sexual
relationship predates the formation of the client-lawyer relationship. See Rule 1.8(j).

Interest of Person Paying for a Lawyer's Service

[13] A lawyer may be paid from a source other than the client, including a co-client, if the client is
informed of that fact and consents and the arrangement does not compromise the lawyer's duty of loyalty
or independent judgment to the client. See Rule 1.8(f). If acceptance of the payment from any other
source presents a significant risk that the lawyer’s representation of the client will be materially limited by
the lawyer's own interest in accommodating the person paying the lawyer's fee or by the lawyer's
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responsibilities to a payer who is also a co-client, then the lawyer must comply with the requirements
of paragraph {(b) before accepting the representation, including determining whether the conflict is
consentable and, if so, that the client has adequate information about the material risks of the
representation. :

Prohibited Representations.

[14] Ordinarily, clients may consent to representation notwithstanding a conflict. However, as indicated
in paragraph (b), some conflicts are nonconsentable, meaning that the lawyer involved cannot properly
ask for such agreement or provide representation on the basis of the client's consent. When the lawyer is
representing more than one dlient, the question of consentability must be resolved as to each client.

[15] Consentability is typically determined by considering whether the interests of the clients will be
adequately protected if the clients are permitted to give their informed consent to representation burdened
by a conflict of interest. Thus, under paragraph (b)(1), representation is prohibited if in the circumstances
the lawyer cannot reasonably conclude that the lawyer will be able to provide competent and diligent
répresentation. See Rule 1.1 (competence) and Rule 1.3 (diligence).

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is
prohibited by applicable law. For example, in some states substantive law provides that the same lawyer
may not represent more than one defendant in a capital case, even with the consent of the clients, and
under federal criminal statutes certain representations by a former government lawyer are prohibited,
despite the informed consent of the former client. In addition, decisional law in some states limits the
ability of a governmental client, such as a municipality, to consent to a conflict of interest.

[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the institutional interest in
vigorous development of each client's position when the clients are aligned directly against each other in
the same litigation or other prc@ceeding before a tribunal. Whether clients are aligned directly against each
other within the meaning of this paragraph requires examination of the context of the proceeding.
Although this paragraph does not preclude a lawyer's multiple representation of adverse parties to a
mediation (because mediation is not a proceeding before a "tribunal” under Rule 1.0(m)), such
representation may be precluded by paragraph (b)(1).

Informed Consent -

[18] Informed consent requires that each affected client be aware of the relevant circumstances and of
the material and reasonably foreseeable ways that the conflict could have adverse effects on the interests
of that client. See Rule 1.0(e) (informed consent). The information required depends on the nature of the
conflict and the nature of the risks involved. When representation of multiple clients in a single matter is
undertaken, the information must include the implications of the common representation, including
possible effects on loyalty, confidentiality and the attorney-client privilege and the advantages and risks
involved. See Comments [30] and [31] (effect of common representation on confidentiality).

[19] Under some circumstances, it may be impossible to make the disclosure necessary to obtain
consent. For example, when the lawyer represents different clients in related matters and one of the
clients refuses to consent to the disclosure necessary to permit the other client to make an informed
decision, the lawyer cannot properly ask the latter to consent. In some cases, the alternative to common
representation can be that each party may have to obtain separate representation with the possibility of
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incurring additionai costs. These costs, along v\gith the benefits of securing separate representation, are
factors that may be considered by the affected client in determining whether common representation is in
the client's interests.

Consent COnf'rmed in Writing

[20] Paragraph (b) requires the lawyer to obtaun the informed consent of the client, confirmed in writing.
Such a writing may consist of a document executed by the client or one that the lawyer promptly records
and transmits to the client following an oral consent. See Rule 1.0(b). See also Rule 1.0(n) (writing
includes electronic transmission). If it is not feasible to obtain or fransmit the writing at the time the client
gives informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter.
See Rule 1.0(b). The requirement of a writing does not supplant the need in most cases for the lawyer to
talk with the client, to explain the risks and advantages, if any, of representation burdened with a conflict
of interest, as well as reasonably available alternatives, and to afford the client a reasonable opportunity
to consider the risks and alternatives and to raise questions and concerns. Rather, the writing is required
in order to impress upon clients the seriousness of the decision the client is being asked to make and to
avoid disputes or ambiguities that might later occur in the absence of a writing.

Revoking Consent

[21] A client who has given consent to a conflict may revoke the consent and, like any other client, may
terminate the lawyer’s representation at any time. Whether revoking consent to the client's own
representation precludes the lawyer from continuing to represent other clients depends on the
circumstances, including the nature of the conflict, whether the client revoked consent because of a
material change in circumstances, the reasonable expectations of the other client and whether material
detriment to the other clients or the lawyer would result.
Consent to Future Conflict

[22] Whether a lawyer may properly request é{ client to waive conflicts that might arise in the future is
subject to the test of paragraph (b). The effectiveness of such waivers is generally determined by the
extent to which the client reasonably understands the material risks that the waiver entails. The more
comprehensive the explanation of the types of future representations that might arise and the actual and
reasonably foreseeable adverse consequences of those representations, the greater the likelihood that
the client will have the requisite understanding. Thus, if the client agrees to consent to a particular type of
conflict with which the client is already familiar, then the consent ordinarily will be effective with regard to
that type of conflict. If the consent is general and open-ended, then the consent ordinarily will be
ineffective, because it is not reasonably likely that the client will have understood the material risks
involved. On the other hand, if the client is an experienced user of the legal services involved and is
reasonably informed regarding the risk that a conflict may arise, such consent is more likely to be
effective, particularly if, e.g., the client is independently represented by other counsel in giving consent
and the consent is limited to future conflicts unrelated to the subject of the representation. In any case,
advance consent cannot be effective if the circumstances that materialize in the future are such as would
make the conflict nonconsentable under paragraph (b).

Conflicts in Litigation

[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, regardless of
the clients’ consent. On the other hand, simultaneous representation of parties whose interests in
litigation may conflict, such as coplaintiffs or codefendants, is governed by paragraph (a)}{2). A conflict
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may exist by reason of substantial discrepancy in the parties' testimony, incompatibility in positions in
refation to an opposing party or the fact that there are substantially different possibilities of settiement of
the claims o liabilities in question. Such conﬂicts can arise in criminal cases as well as civil. The potential
for conflict of fnterest in representing mumple defendants in a criminal case Is 5o grave that ordinarily a
lawyer should decline to represent more than’ one codefendant. On the other hand, common
representation of persons having similar intérests in civﬂ litigation is proper if the requirements

of paragraph (b; are met.

[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on
behalf of different clients. The mere fact that advocating a legal position on behalf of one client might
create precedent adverse to the interests of a client represented by the lawyer in an unrelated matter
does not create a conflict of interest. A conflict of interest exists, however, if there is a significant risk that
a lawyer's action on behalf of one client will materially limit the lawyer's effectiveness in representing
another client in a different case; for example, when a decision favoring one client will create a precedent
likely to seriously weaken the position taken on behalf of the other client. Factors relevant in determining
whether the clients need to be advised of the risk include: where the cases are pending, whether the
issue is substantive or procedural, the temporal relationship between the matters, the significance of the
issue to the immediate and long-term interests of the clients involved and the clients’ reasonable
expectations in retaining the lawyer. If there is significant risk of material limitation, then absent informed
consent of the affected clients, the lawyer must refuse one of the representations or withdraw from one or
both matters.

[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants in a class-action
lawsuit, unnamed members of the class are ordinarily not considered to be clients of the lawyer for
purposes of applying paragraph (a)(1) of this Rule. Thus, the lawyer does not typically need to get the
consent of such a person before representing a client suing the person in an unrelated matter. Similarly, a
lawyer seeking to represent an opponent in a class action does riot typically need the consent of an
unnamed member of the class whom the lawyer represents in an unrelated matter.

Nonlitigation Conflicts

[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than litigation. For a
discussion of directly adverse conflicts in transactional matters, see Comment [7]. Relevant factors in
determining whether there is significant potential for material limitation include the duration and intimacy
of the lawyer’s relationship with the client or clients involved, the functions being performed by the lawyer,
the likelihood that disagreements will arise and the likely prejudice to the client from the conflict. The
question is often one of proximity and degree. See Comment [8].

[27] For example, conflict questions may arise in estate planning and estate administration. A lawyer
may be called upon to prepare wills for several family members, such as husband and wife, and,
depending upon the circumstances, a conflict of interest may be present. In estate administration the
identity of the client may be unclear under the law of a particular jurisdiction. Under one view, the client is
the fiduciary; under another view the client is the estate or trust, including its beneficiaries. In order to
comply with conflict of interest rules, the lawyer should make clear the lawyer's relationship to the parties
involved.
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- [28] Whether a conflict is consentable depends on the circumstances. For example, a lawyer may not
represent multiple parties to a negotiation whose interests are fundamentally antagonistic to each other,
but common representation is permissible where the clients are generally aﬁéh"ed in interest even though
there is some difference in interest among them. Thus, a lawyer may seek to establish or adjust a
relationship between clients on an amicable and mutually advantageous basis; for example, in helping to
organize a business in which two or more clients are entrepreneurs, working out the financial
reorganization of an enterprise in which two or more clients have an interest or arranging a property
distribution in settlement of an estate. The lawyer seeks to resolve potentially adverse interests by
developing the parties' mutual interests. Otherwise, each party might have to obtain separate
representation, with the possibility of incurring additional cost, complication or even litigation. Given these
and other relevant factors, the clients may prefer that the lawyer act for all of them.

Special Considerations in Common Representation :

- [29] In considering whether to represent multiple clients in the same matter; a lawyer should be mindful
that if the common representation fails because the potentially adverse intérests cannot be reconciled,
the result can be additional cost, embarrassment and recrimination. Ordinarily, the lawyer will be forced to
withdraw from representing all of the clients if the common representation fails, In some situations, the
risk of failure is so great that multiple representation is plainly impossible. For example, a lawyer cannot
undertake common representation of clients where contentious litigation or negotiations between them
are imminent or contemplated. Moreover, because the lawyer is required to be impartial between
commonly represented clients, representation of multiple clients is improper when it is unlikely that
impartiality can be maintained. Generally, if the relationship between the parties has already assumed
antagonism, the possibility that the clients’ interests can be adequately served by common representation
is not very good. Other relevant factors are whether the lawyer subsequently will represent both parties
on a continuing basis and whether the situation involves creating or terminating a relationship between
the parties. ;

[30] A particularly important factor in determining the appropriateness of common representation is the
effect on client-lawyer confidentiality and the attorney-client privilege. With regard to the attorney-client
privilege, the prevailing rule is that, as between commonly represented clients, the privilege does not
attach. Hence, it must be assumed that if litigation eventuates between the clients, the privilege will not
protect any such communications, and the clients should be so advised.

[31] As to the duty of confidentiality, continued common representation will aimost certainly be
inadequate if one client asks the lawyer not to disclose to the other client information relevant to the
common representation. This is so because the lawyer has an equal duty of loyalty to each client, and
each client has the right to be informed of anything bearing on the representation that might affect that
client's interests and the right to expect that the lawyer will use that information to that client's benefit.
See Rule 1.4. The lawyer should, at the outset of the common representation and as part of the process
of obtaining each client's informed consent, advise each client that information will be shared and that the
lawyer will have to withdraw if one client decides that some matter material to the representation should
be kept from the other. In limited circumstances, it may be appropriate for the lawyer to proceed with the
representation when the clients have agreed, after being properly informed, that the lawyer will keep
certain information confidential. For example, the lawyer may reasonably conclude that failure to disclose
one client’s trade secrets to another client will not adversely affect representation involving a joint venture
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between the clients and agree to keep that information co»nﬁdentlal with the informed consent of both
c!ients o , S ;f:a;:: s

" [32] When seeking to establish or adjust a relationship between c!ients, the tawyef should make c!ear
that the lawyer’s role is not that of partisanship normally expected in other circumstances and, thus, that
the clients may be required to assume greater responsibility for decisions than when each clientis.
separateiy represented. Any limitations on the scope of the representation made necessary as a resutt of
the common representation should be fully explained to the clients at the outset of the representahon«

See Rule 1.2(b).

[33] Subject to the above limitations, each client in the common representation has the right to loyal and
diligent representation and the protection ofRule 1.9 concerning the obligations to a former client. The
client alsa has the right to discharge the lawyer as stated in Rule 1.16.

Organizationa! Clients

[34] A lawyer who represents a corporation or other organization does not, by virtue of that
representation, necessarily represent any constituent or affiliated organization, such as a parent or
subsidiary” See Rule 1.13(a). Thus, the lawyer for an organization is not barred from accepting
representation adverse to an affiliate in an unrelated matter, unless the circumstances are such that the
affiliate should also be considered a client of the lawyer, there is an understanding between the lawyer
and the organizationat client that the lawyer will avoid representation adverse to the client's affiliates, or
the lawyer's obligations to either the organizational client or the new client are likely to limit matenatly the
lawyer's representation of the other client.

[35] A lawyer for a corporation or other organization who is also a member of its board of directors
should determine whether the responsibilities of the two roles may conflict. The lawyer may be calléd on
to advise the corporation in matters involving actions of the directors. Consideration should be"givégl to
the frequency with which such situations may arise, the potential intensity of the conflict, the effect of the
lawyer’s resignation from the board and the possibility of the corporation's obtaining legal advige from
another lawyer in such situations. If there is material risk that the dual role will compromise the lawyer's
independence of professional judgment, the lawyer should not serve as a director or should cease to act
as the corporation's lawyer when conflicts of interest arise. The lawyer should advise the other members
of the board that in some circumstances matters discussed at board meetings while the lawyer is present
in the capacity of director might not be protected by the attorney-client privilege and that conflict of
interest considerations might require the lawyer's recusal as a director or might require the lawyer and the
lawyer's firm to decline representation of the corporation in a matter.





